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16.03.200

08.04.2000

19.10.2000
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06.01.2003
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LIST OF DATES

Particulars
First Assessment was made by Assessing Officer i.e.
ACIT, CIR 7(4), New Delhi
Appellant filed the appeal before Commissioner of
Income Tax (Appeals) through form no. 35
The order was passed by the Commissioner of
Income Tax (Appeals - XIl, New Delhi) in appeal no.
15/ 2000-01
The appellant filed the appeal before the Income Tax
Appellate Tribunal, New Delhi through form no. 36
against the order dated 19.10.2000.
The Income Tax Appellate Tribunal Delhi Bench: B :
New Delhi passed the order in ITA No. 109 / Del /
2001.
Appellant filed the appeal (I.T.A No. 258 / 03) before
this Hon'ble Court against the order dated
06.01.2003.
Misc. application under Section 254(2) of the Income
Tax Act 1961 was filed by the Income Tax Officer
ward 9(3) seeking correction in Income Tax Appellate
Tribunal order.
Appellant filed Misc. application Under Section 254(2)

of income Tax Act 1961 seeking correction in Income





17.02.2004

08.10.2004

08.02.2005

Tax Appellate Tribunal order dated 06.01.2003.

The Hon’ble High Court disposed of the appeal filed
by the appellant with liberty to file fresh appeal, if
necessary, after the disposal of appellant’s
rectification application.

The Income Tax Appellate Tribunal disposed of both
the misc.. applications filed by the Income Tax
Department and the applicant.

The appellant filed this appeal against the impugned
order dated 08.10.2004 passed by the Income Tax

Appellate Tribunal.
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IN THE INCOME TAX APPFLLATF TRIBUNAL
DELHI BENCHES: {7, NEW DELHI

BEFORE SHRI PRADEEP PARIKH, AM AND SHRI NV VASUDEVAN, JM
M.A. No: 4/Del/ 2004
In ITA No: 109/ Del/ 2001
AY. : 1997-98

SRJ Securities Ltd. VS. ACIT, Cir.7(4)

17, Netaji Subhash Marg Vikas Bhawan

Daryaganj [.P.Estate

New Delhi 110 002 New Delhi
And

MA No: 387/Del/ 03
In ITA No: 109/ Del/ 2001
AY. . 1997-98

ACIT, Cir.7(4) Vs. SRJ Securities Ltd.
New Delhi : New Delhi
(Appellant) (Respondent)

Appellant by: Shri BB Khare, Shri Rajesh Malhotra, Cas
Respondent by: Sri SK Gupta, Sr.DR

. 04/Del/04 is.a Misc.Application filed by the assessee and

. Applications are filed secking certain rectifications in the

. ~Ex

onN mdiﬁcatlon sought by the Revenue and the first rectification sought





is with reference to the decision of the Tribunal on the

geability of interest ufs 234 of the 1.T.Act, The aforesaid

—- appeal by the assessee and in ground no.3 the assessee

has challenged the levy of interest (u/s 234) as legally untenable. The

Tribunal dealt with this issue in paragraph 48 of its order. The Tribunal

was of the view that the question of charging of interest u/s 234 was not

raised before the CIT(A) and no application for admission of additional

-gmunds had been filed before the ITAT and therefore the said ground
needs to be rejected in limini.

2. In the present application filed by the assessce it is contended that
since the said ground of appeal was raised in the original Memorandun.
of grounds in form no.36 filed before the Tribunal, the observation of the
Tribunal that no application had been filed by the assessee for admission
of the said ground as additional ground is erroneous. It is further
contended by the ld.counsel for the assessee that the decision of the
Hon’ble Supreme Court in the case of CIT vs. Ranchi Club Ltd. 247 ITR
209 had come to the knowledge of the assessec only at the time of filing
appeal before the Tribunal and therefore the said ground was raised in
the original grounds of appeal filed before the Tribunal. The Hon’ble
Supreme Court has held in the case of Ranchi Club Ltd. (supra) that no
interest u/s 234 can be charged without a direction in the assessment
order. Since in the case of assessee there was no direction in the
assessment order the aforesaid ground was raised hefore the Tribunal,
In these circumstances the assessec prays that the observations of the
ITAT that the third ground of appeal needs to be dlsmlssed in limine for

want of application to admit additional ground is exmneou<;

3. We have considered the submissions of the counsel for the
assessee in this regard. We are of the view that the observation of the

Tribunal in this regard can not be said to be erronecus apparent on the





face of the order. It is a view cxpressed by the Tribuna], In a Misc.
application the Same can not he rﬂ-neazed_ In the garh of g rectification

4. In the M.A. fileq by the Revenue it is pointed out that the Tribunal
in bParagraph 51 of its order hag €rroneously mentioned thgt ground
no.3 of the grounds of appea] of the assessee ig allowed whereas in
paragraph 48 the prayer against charging of interest u/s 234B had been
dismissed jn limine, The Revenue therefore seeks rectification of thjg

apparent error,

S. We have considered the Submissions of the 1d DR in this regard.
The assessee pointed out is ap CITor apparent on the face of the order of
the Tribunal, Paragraph 54 g therefore amendeq. The last words while
allowing grounqd 00.3 of the appcal appearing at the end of paragraph 51
is directed to be deleted. Conscqueuﬂy bparagraph 53 of the order of the
Tribunal is directed to be amended as follows.

;'53 “. In the result the appeal filed by assessee ig dismissed, The MA
filed by Revenue is allowed,

6. The other apparent error sought to he rectified P by the assessee ip
its M.A. is with regard to the decision of the Tribunal with regard to
ground no.1 of grounds of appeal of the assessee with regard to
Sl tmatxiicnt of business Josg as speculative 1pgg, In the MA it is Stated by
“the assessee that the Hon’ble Supreme Court in the case of UOI and
anothér Vs Azadi Bachalop Andolan ang another, 263 TR 706 has held
that CBDT circulars wcrc,‘binding. It is ’pointed_ out that there wag a
CBDT circular explaining the objective of {he Provisions of 8,73 and since
the decision of the Tribunal js contradictory to the said circular on the
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facts of the case, the decision requires to he amended and the loss has to

be treated as not a speculative loss.

v, We have considered the submissions of the 1d. Counsel for the
assessee in this regard. The mistake sought to be rectified through this
MA can not be said to be a mistake appaient on the face of record. The
Tribunal after due consideration of various aspects has come to the
conclusion that the decision of the lower authorities on the loss
sustained by the assessee was correct. It is not possible to reappreciate
the findings of the Tribunal. The circular had been duly considered by
the Tribunal and the Tribunal had arrived at its conclusions only
thereafter. As to wh&%u:r the decision of the Supreme Court in the case
of Azadi BachaD? (supra) wﬂl have any effect on the decision of the
Tribunal is agan; ;\ debatable issue and therefore can not be considered
in an application u/s 254 (2). In the garb of a rectification of application
the assessee can not seek a rcview of the decision of the Tribunal.

Consequently the second mistake sought to be rectified is dismissed.

8. In the result, MA no.387/Del/03 is allowed while the MA
no.4/Del/04 is dismissed.

L7 el
(PRADEEP PARIKH) (NV VASUDEVAN)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Dated: 9 | 12, 2004
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LT.A.NO. 560 0F 2005

IN THE MATTER OF :-

M/s. SRJ Securities Ltd.
17, Netaji Subhash Marg
Daryagan;

New Delhi 110 002 ...Appellant

Versus

Additional Commissioner of Income Tax

[Cir.7(4)]

Vikas Bhawan

|.P. Estate

New Delhi. ...Respondent

AN APEAL U/S. 260A(1) OF THE INCOME TAX ACT, 1961 AGAINST
THE ORDER OF THE INCOME TAX APPELLATE TRIBUNAL, NEW
DELHI _IN ITA NO. 109/DEL/2001 DATED 6.1.2003 READ WITH
ORDER OF THE INCOME TAX APPELLATE TRIBUNAL, NEW DELHI,
IN MA NO. 4/DEL 2004 AND MA NO. 387/DEL/03 IN ITA NO.
109/DEL/2001 DATED 8.10.2004.

To
The Hon'ble Chief Justice and his companion Judges of the Hon'ble
High Court of Delhi at New Delhi.

MOST RESPECTFULLY SHOWETH:

1. That the instant appeal is being field u/s. 260A(1) of the Income
Tax Act (in short the Act) against the order of the Income Tax
Appellate Tribunal (hereinafter referred to as the Ld. Tribunal)
dated 6.1.2003 served on the assessee on 16.3.2003, in ITA
No.109/Del/2001 for the assessment year 1997-98 along with the
orders of the Ld. Tribunal in MA No. 4/Del 2004 and MA No.

387/Del/03 in ITA NO. 109/DEL/2001 dated 8.10.2004 (received

my documentsiComputer A Docs 20038R) Securities Income Tax Appeal without trac changes.doc
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on 12.10.2004) on the following impgitint substantial questions of

Law:

SUBSTANTIAL QUESTIONS OF LAW

A. Whether on a true and correct interpretation of Section 73 of
the Income Tax Act (hereinafter referred to as ‘the Act’) and on
facts, the Tribunal was correct in law in holding that loss on the
purchase and sale of shares by a corporate broker can be
deemed to be a “speculation loss” ?

B. Whether the Tribunal was right in law without prejudice in not
accepting that the business of the Appellant whether on own
account or on account of others consisted in purchase and
sale of shares and, as such, had to be treated at par with each
other order explination to Section 73 of the Act ?

C. Whether the Ld. Tribunal was right on facts and in law in
invoking Section 73 of the Income Tax Act against the
appellant although the clear legislative intent as supported by
the CBDT Circular being Circular No.204 dated 4.7.1976, is
that Section 73 which was introduced on the recommendation
of the Wanchoo Committee, was only to curb the device
sometimes resorted to by business houses controlling groups
of companies to manipulate and reduce the taxable income of
companies under their control by sale and purchase of shares
of their own group companies? |

D. Whether the Ld. Tribunal was right in law in allowing the

Respondent’s prayer for the payment of interest when the

v documentsiComputer A Does Z0038RJ Securities Income Tax Appeal without trac changes doc
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Assessing Officer  had itself not ordered the payment of

interest ?

E. Whether the Tribunal had any material before it to held that
the share broking business is separate and distinct from the
business of sale and purchase of shares and therefore any
alleged speculation loss could not be set off from brokerage
earned by the Appellant ?

F. Whether the Tribunal was right in law in not entertaining the
ground against the levy of interest despite the ground having
been preferred before the Tribunal ?

G. Whether the Tribunal was justified in allowing department Misc.
Application rectifying its own order and deleting major relief
giving to assessee company. Moreso, when department has
not gone in appeal against Tribunal order in time ?

H. Whether on facts and in law, interalia and without prejudice to
each other the decision of the Tribunal is perverse in the sense
that it

a) misinterprets the relevant section;
b) ignores relevant material on record ;and

c) takes into account irrelevant material.

2. The facts leading to the filing of the instant appeal are stated as

under:

2.1 That the Petitioner is a Public Limited Company registered

under the Companies Act, 1956 with the main object of

Comp-atmy documentsiComputer A Docs 20051 5R) Securities Income Tax Appeal without trac changes.doc






2.2

4

carrying on the business of stock and shares broking and its
allied matters such as acting as under writers, sub-
underwriters, brokers to issue of securities, dealers in
securities, buying, selling transferring, hypothecating and
holding of shares, debentures and securities of all kinds and
description. The appellant company is a Member of the
Delhi Stock Exchange as well as National Stock Exchange

since 1995.

That for the assessment year 1997-98, the appellant got its
accounts audited and a balance sheet was duly approved
which showed a loss of Rs.7,450/-. The Appellant
Company has incurred a loss of Rs.37,40,568/- occasioned
to it due to defaults by its clients of not taking delivery of
shares contracted because of which the appellant had to
forcefully take deliveries and also due to the Appellant’s
own buying and selling of shares for itself. The aforesaid
loss comprised of the loss amounting to Rs. 2,40,957 where
no delivery of shares was involved and the balance loss of
Rs.34,99,611 relating to the loss incurred by the Appellant
because the Appellant had taken deliveries of the shares.
Most of the deliveries were forced and some were for its
own trading and business. During the financial year 1996-
97, the appellant company also earned gréss commission

from purchase and sale of shares on behalf of its clients

AComp-amy documentsiComputer A Docs 2605\SR) Securities Income Tax Appeal without trac chanyes.doc
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2.3

S

amounting to Rs. 62,39,32.69. Detail of computation of

income is as follows:

Income Chargeable under business head

Shares (sale) 1,70,03,024.00
Less: Cost of
Shares Sold

ie. Opening
Stock + 2,05,02,635.00
Purchase -
Closing Stock)

Share Trading (34,99,611.00)
Loss (Delivery
Base)

Brokerage and 62,39,332.00
Commission

Less: 2,40,957.00
Speculation
Loss in share
trading

Expenses 40,51,582.00  42,92,539.00 | 19,46,793.00

Business (15,52,818.00)
Income/ Loss

Income from 16,17,224.00
other sources

Net Income 64,406.00

The Assessing Officer (in short the AO) while completing
the assessment invoked explanation to section 73 of the Act
and treated the entire loss to be the speculative loss and
thus not deductible from the Income. The Appellant
submits that Section 73 could not be involved since the loss
was not as a result of speculative loss since the Appellant
had power that all the shares had been taken delivery off
and thus sold at a loss. Such a loss had been incurred only

due to the failure of the Appellant’s client in purchasing the
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2.5

2.6

2.7

2.8

6

shares. However, the AO did not claim any interest over
the assessment of disallowing such a loss. In the order
passed by the Assessing Officer, an addition of a sum of
Rs.37,40,568/- has been made for deemed speculative
loss. However, the Assessing Officer did not make any
order against the Appellant for charging interest. Although A
copy of the assessment order 16.3.2000 is being submitted

and is marked as Annexure-A1.

The Appellant being aggrieved from the assessment order
filed appeal before the Commissioner of Income Tax
(Appeals) (in short CIT(A). A copy of the Appeal
Memorandum filed by the Appellant on 8.4.2000 is annexed

hereto as Annexure-A2.

The Appellant filed its written submissions with the CIT. (A)

A copy of the written submission is annexed hereto as

Annexure-A3.

On 19.10.2000, the CIT(A) however erroneously dismissed
the Appeal of the Appellant. A copy of the order dated

19.10.2000 is annexed hereto as Annexure-A4.

The appellant aggrieved by the order of the CIT(A) filed an
appeal before the Income Tax Appellate Tribunal. A copy
of the grounds of Appeal is annexed hereto as Annexure-
AS.

The Income Tax-Appellae Tribunal head the matter and the

appellant filed its written submissions before the Tribunal.
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2.8

2.9

2.10

2.11

2.12

2

A copy of the written submissions is annexed hereto as

Annexure- A6.

On 6.1.2003, the Income Tax Appellate Tribunal dismissed
the appeal of the Appellant on erroneous grounds. A copy
of the impugned judgment passed by the Appellate Tribunal

is annexed hereto as Annexure-A7.

In the year 2003 itself the appellant filed an appeal under
Section 260A of the Income Tax Act before this Hon'ble
court which was registered as ITA No.258 of 2003.

On 6.8.2003, the Respondent filed a miscellaneous
application under Section 254(2) of the Income Tax Act for
rectification of the order. The Appellant submits that the
rectification could not have been granted since in the initial
order of the assessing officer itself the claim of interest of
the Respondent had not been ordered and no appeal had
been filed by the Respondent against such an order. A copy
of the rectification application dated 6.8.2003 is annexed

hereto as Annexure-A8.

On 24.11.2003, the Appellant itself filed an application
under Section 254(2) for rectification of the impugned
judgment and ‘order since certain arguments of the
Appellant had not been noted. A copy of the application

dated 24.11.2003 is annexed hereto as Annexure-A9.

On 17.2.2004 this Hon'ble Court allowed the appellant to
withdraw its appeal with liberty to file a fresh appeal after

disposal of the rectification petition. A copy of the order
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2.14
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passed by this Hon'ble on 17.2.2004 is annexed hereto as

Annexure-A10.

On 8.10.2004 the income tax appellate tribunal passed its
order in the Misc. Applications of the Appellant and the
Respondent which order has merged into the order passed
by the Income Tax Appellate Tribunal on 6.1.2003. Thus,
both the rectification order and impugned order dated
6.1.2003 are appealable before this Hon'ble court. The
appellant is therefore filing the present appeal challenging
both the judgment dated 6.1.2003 alongwith judgment
dated 8.10.2004 on the following amongst other grounds. A
copy of the judgment and order dated 8.10.2004 is annexed

hereto as Annexure-A11.

CBDT issued a circular No.204 dated 24.7.1996 regarding
intention of induction of explanation to Section 73
recommended by Wanchoo Committee. A copy of the
Circular 204 dated 24.7.1996 is annexed hereto as

Annexure-A12.

Being aggrieved by the impugned orders dated 6.1.2003 and 8.10.2004,

the Appellant is filing the present Appeal on the following amongst other

grounds:

A

The appellant submits that the CIT (A) failed to appreciate
that the transactions entered into by the appellant
company were not in the nature of speculative transactions.
‘Speculative transactions’ have been separately defined

under sub section (5) to Section 43 of the Act. It is
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submitted that an assessee cannot be treated to be
engaged in speculation business unless he enters into
speculation transaction.  The explanation to section 73
cannot supersede the definition of the speculation
transaction. It is submitted that by inserting explanation to
section 73, the legislature had no intention to change the
meaning of a speculative transaction. Had such been the
intention, then an explanation would have been added to
section 43(5) of the Act also.

It is submitted that objective of adding explanation to
section 73 was limited and has been duly explained in
Circular No. 204 dated 24.7.1976. A copy of the Circular
No. 204 dated 24.7.1996 is being submitted and is marked
as Annexure-11. It would be appreciated that the object of

explanation is to curb malpractice being adopted by the

_companies under the same group whereas in the instant

case, the shares purchased are of different companies
which are not controlled by the appellant company at all.
The circular is binding on the respondent and therefore the
interpretation as put forward by CBDT must be applied.
Since the respondent has failed to prove any malpractice,
Section 73 could not have been invoked. Infact a single
member of ITAT Delhi has taken this view which is contrary
to the impugned judegment that its real intention behind
section 73 is to check the malaise of fictitious losses.

Aman Portfolio Vs. DCIT (2005) 92TTJ351.
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The Appellant further submits that the Appellant who is

admittedly in the business of share broking, and dealing, is
necessarily burying and selling shares for which Section 73
of the IT Act cannot be invoked. The intent of the Section
73 is that fictitious losses booked by companies for
reducing income is avoided. However, in the present
situation it is proven that the losses of the Appellant are
real. It is settled proposition that an explanation is added to
a section to clear any ambiguity, if any, in the main section.
The appellant submits that the finding of the Tribunal that
the appellant has failed to appreciate that the loss occurred
in purchase and sale of shares on behalf of its clients also
loss on purchase and sale of shares. The Tribunal has
failed to consider and appreciate that the business of the
appellant company was that of sale and purchase of shares
of companies. Substantial transactions were undertaken
on behalf of its customers, while others had to be taken in
its own account as being the member of the Stock
Exchange, the appellant as per the obligations of the Stock
exchange, itself is personally responsible to the dealing
being conducted by him and his clients in the exchange.

As per the norms of the Stock Exchange, in case the client
on whose behalf shares are being purchased refuses to
take the delivery, the appellant has to perforce take the
delivery and whatever loss it may have to incur, it has to

bear the same. Such loss where delivery was made (which
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was on behalf of its clients) amounted to Rs. 34,99,611 out
of the total loss of Rs. 37,40,568, whereas the loss where
no delivery had been made and which was speculative in
nature, was to the tune of Rs. 2,40,957 only. The Tribunal
has failed to appreciate that purchase and sale has been
done due to compelling circumstances and obviously the
shares were bound to be reflected as its stock once delivery
has been taken by it. The Tribunald has failed to
appreciate that the nature of operation at Terminal of Stock
Exchange and flaucation of price of shares at every minute
during such circumstances client place order on telephone,
hence disown of trnsaction by client cannot be proved
however ratio of such disowned transaction to total turnover
should have been ensured to see the probability which is
(.03%) in this case.

The appellant submits that the Tribunal was not correct in
not treating the entire business as composite business and
segregating the activities.  The distinction made by the
Tribunal between ‘dealer’ and ‘broker’ is totally misplaced.
The tribunal has failed to appreciate that if explanation to
section 73 is held applicable, then the entire business of the
appellant should be deemed to be speculative business as
the entire business consisted of sale and purchase of
shares, whether on own account or on account of others.
That appellant submits that under explanation to section 73,

if a transaction of sale and purchase of shares is made, the
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same will be regarded speculative transaction. in this
case, the appellant company is engaged in business of
purchase and sale of shares and in the course of this
business, income is earned and has been declared under
the head “income from business”. Where shares were
purchased on behalf of the clients and delivery was not
taken by them, the appellant had to take the delivery to own
its commitment and it suffered the loss.. There can be no
dispute that the activity of the assessee company consists
of purchase and sale of shares and assessee company
declared the brokerage and the loss suffered on sale of
shares both being composite business, the entire activity
should be deemed as speculative business and loss from
one activity is liable to be adjusted against the income from
the other activity. It has also been explained in SEBI rules
and regulations that annual turnover means the aggregate
of the sale and purchase prices of securities received and
receivable by the stock broker either on his own account as
well as on account of his clients in respect of sale and
purchase or dealing in securities during any financial year.
Therefore, it is clear that even SEBI treats both the activity
as one and the same of an integrated business.

That appellant further submits that as per Circular No. 204
dated 24.7.76, it has been clarified that the deeming
provision under explanation to section 73 was introduced to

curb the share transactions by business houses controlling
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group of companies to manipulate and reduce their taxable
income. The appellant company has not dealt even a
single share in group company under the same
management and it was incumbent upoh the tax authorities
to follow this circular while applying the explanation to
section 73 upon the appellant company. It has been held
by Hon'ble Supreme Court in the case of KP Verghese
131 ITR 597 that circular issued by CBDT are binding on all
officers and persons employed in the execution of the Act
even if they deviate from the provisions of the law. To

quote -

“The two circular of the CBDT to which we have just
referred are legally binding on the revenue and this
binding character attaches to the two circulars even if
they be found not in accordance with the correct
interpretation of sub section (2) and they depart or
deviate from such construction. It is now well settled
as a result of two decisions of this court, one in
Navnit Lal C. Javeri Vs. K.K. Sen, AAC (1965) 56 ITR
198 and the other in Ellerman Lines Ltd. Vs. CIT
(1971) 82 ITR 913 that ci.rculars issued by the CBDT
under section 119 of the Act are binding on all
officers and persons employed in the execution of the

Act even if they deviate from the provisions of the

Act.”
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That appellant further submits that what deems a company
to be carrying on a speculative business is the “purchase
and sale of shares of other company”. The words “other
company” are very relevant and these are which the
explanatory note say “companies under their (business
houses controlling group of companies) control”.
Cambridge International Dictionary of English defines the
word “other” as meaning “the second of two things or
people, or the item or person that is left in a group of set of
things. “Thus the word “other” which qualifies the word
“company” suggests there is a group of companies and the
assessee is one of them and the latter purchases shares
from or sells to other members shares with a view to, as
pointed out in the explanatory note, “manipulate and reduce
the taxable income of companies under their control”.
The word “other” cannot have different meaning. It cannot
be read to mean “any”, otherwise, the legislature would not
have used the words “other company” or for that matter any
qualifying word as it did while defining speculative
transaction under section 43(5). There the expression
used is “shares” without words “other company”. In
common parlance, share means share of a company. It
does not require to be qualified by the usé of the word

“company”. The word “share” alone would mean share of

a company.
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It is respectfully submitted that the word “other” has a
meaning and purpose and cannot be read as “any” or taken
redundant. It is important to submit that Parliament does
not waste its words and is not expected to use its
expressions unnecessarily. Just Parliament is not
expected to use unnecessary expressions, it is also not
expected to express itself unnecessarily. Parliament does

not use any word without meaning something.

The expressions “Shares” and “shares of other
company” have different meaning and connotation. The
first has reference to ahy company, while the second, to
any other company in a group controlled by the same

interest.

In the case of the assessee company which is a
member of the stock exchange has dealt in the scrips of
around 400 companies. The explanation has no
application as it dealt in shares of the companies which are
quite independent and managed and controlled by interests
which have no relation with the assessee. The applicability
cannot be extended by interpreting the provision differently

from what has been done.

That appellant further submits that the business of the
company is to deal in purchase and sale of shares on

behalf of the clients and as per National Stock Exchange
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Rule, it is only member broker company who is 'responsible
for all tracing on exchange and not the client. Hence, the
transaction disowned by the client has to be taken by
Member Broker Company in its own account. During the
year less than 0.4% transactions were disowned by clients
and had to be taken in its own company account for which
no support can be given as the transaction are ordered on
telephone and executed on exchange. This is a regular
nature and incidental to the business.

That appellant further submits that a combined reading cf
section 73(1) and the explanation contemplates two
situations. One is when an assessee (including a
company) carries on speculation business in respect of the
transactions which are speculative as defined in section
43(5). The other is, when the assessee (only a company
and not other) though not carrying the said business but is
deemed to be carrying in the circumstances mentioned in
the Explanation. If the case is covered under the first
situation, there is no need of resorting to the second. The .
second situation will arise only when the first is not
applicable.  The Assessing Officer in this case resorted to
the second situation. By so doing he agrees th.at the
assessee has not been carrying on speculative business,
but deems the assessee so doing by virtue of the said
explanation.  He, on this ground also was not justified on

the facts and the circumstances of the case.
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The Assessing Officer is quite justified in his opinion that
the assessee is not indulging in speculative transactions.
The assessee’s. The asessee’s case is also covered under
proviso (c) of section 43(5). That proviso is deeming
provision. It provides that a contract entered into by a
member of a forward market or a stock exchange in the
course or any transaction in the nature of jobbing or
arbitrage to guard against the loss which may arise in the
course of the ordinary course of his business as such
member. The assssee is a member of the stock exchange
and the impugned transactions were entered into in the
ordinary course of its business. Having so deemed and
thereby rendering sub section (1) of section 73 inapplicable,
Explanation can not deem assessee carrying on speculative
business so as to make that sub section applicable. One
provision deems something, and other provision deems the
quite opposite, in relation to the applicability of the same
provision cannot be the legislative intent. Deeming
provision over another deeming provision, »both pulling in’

opposite directions, is not what legislature had intended

-when the Explanation was inserted by the Taxation Laws

(Amendment) Act, 1975, w.e.f. 01.04.1997. the provisions
have to be interpreted harmoniously and to avoid absurdity.
It is by now well settled that where there are seemingly

inconsistent provisions in the Act, all efforts be made to
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make a harmonious interpretation of different parts of the
statue even though they apparently appear to be conflicting
or contradictory (State of UP Vs. Prem Singh Vahi AIR 1986
All 332). The two situations as far as possible must be
reconciled effect given to the intention of the legislative by
construing harmoniously all these provisions (Malik Singh
Sitaram Maniwala Vs. Jagat Singh Thakur Singh Kallawale

(AIR 1987 Bom 206)

That appellant further submits that there is anothef
absurdity which has also to be reconciled by looking into the
intention of the legislature and the purpose for which the
Explanation was introduced in 1975. The business
consisting of purchase and sale of shares if carried on by
an individual or HUF or a firm or an AOP is not but carried
on by a company is, speculative. In the case of that
company even, the activity was not speculative prior to
01.04.1997, and not speculative even now in the case of an

investment or banking company. The possibility of evasion

may perhaps be the reason, which could not exist in the

case of an individual or HUF or a firm or AOP, but in the
case of company in collusion with other company under the
same control and management. It has to be found out that
only for that the purpose for which the legal fiction was

created.
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It is submitted that the basic principle of interpretation of a
statute is to find out the intention of the legislature and the
underlying purpose. All statues are to be construed by the
courts so as to give effect to the intention which is
expressed by the words used in the text. But that is not to
be discovered by considering those words in the abstract,
but by inquiring what is the intention expressed by those
words in a statue by reference to the subject matter and for
the object with which the statute is made. In determining
the true scope and effect of the relevant words in any
statutory provision, regard must be paid to the following, as
held by the Supreme Court in Sheikh Gulfan Vs. Sanat

Kumar Ganguly AIR 1965 SC 1839.

- The context in which the words occur
- The object of the statute for which the provision is

included

- The policy underlying the statute

It is submitted that the fairest and the most rational
method to interpret the will of the legislature is by exploring
the intention at the time when the law was made, by signs
most natural and probable. And these signs are other the

words, the context.

The subject matter or the spirit or reason of the law

Atma Ram Vs. Ishwar Singh AIR 1988 SC 2033). Thus, in
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order to get its true import it is necessary to view the |
enactment, in reasons for enacting, the evil it was to end
}and the object it was to subserve (Newspapers Ltd. Vs.
State Industrial Tribunal AIR 1957 SC 532).

N. The appeliant submits that the Tribunal was not correct in
d‘istinguishing various judicial pronouncements relied by the
appellant for holding that the instant case was covered
under explanation to section 73 of the Act.

O.  Since the AO head not granted interest to the Department
and the Department had not appealed, the order rectifying
the impugned order granting interest to the Department is
clearly erroneous.

P. The Tribunal ought to have appreciated that once the
appellant had filed an appeal against a final order and the
department had not filed an appeal, as regardsv the
department the order dated 06.01.2003 had become final
and the rectification application after the finality of the order
and filing of the appeal is not maintainable under section
254(2) of the Act. By adopting the rectification process, the
department has sought a review which is not permissible.

Q. That AO had not ordered to charge interest and Assessee
had appealed to seek relief befdre the Tribunal, Tribunal
has allowed the relief but on Misc. Application Tribunal
rectified its order deprived major relief already granted to

the Assessee which amount to review of their own order.
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The appellant thus submits that the order of the Tribunal
dated 06.01.2003 involve consideration of the substantial
questions of law as suggested above. Thereafter this
Hon'ble Court passed the order dated 17.2.2004 giving
liberty to file appeal again after the disposal of Misc.
Application by Tribunal.

That the impugned rectification order of the Tribunal dated
8.10.2004 was served on the appellant on 12.10.2004 and
as such the instant appeal is being filed in time.

PRAYER

The appellant accordingly prays that this Hon’ble Court may

kindly be pleased to

a.

BOUND SHALL ALWAYS PRAY.

PLACE: NEW DELH]I
DATED: 8/,?/05’ NEW DELHI

allow the appellant's appeal and set aside the judgement
and order dated 06.01.2003 in ITA No. 109/Del/2001 and
the order dated 08.10.2004 in MA No. 4/Del/2004 and MA
No. 387/Del/2003 in ITA No. 109/Del/2001:

to pass any other order(s) as this Hon’ble Court may deem
fit and appropriate on the facts of the instant case in order

to grant necessary relief to the appellant;

AND FOR THIS ACT OF KINDNESS THE APPELLANT AS IN DUTY

(RISHI AG LA)
AGARWAL LAW ASSOCIATE
34, BABAR LANE (FF)
BENGALI MARKET

PHONE:23354330
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IN THE HIGH COURT OF DELHI AT NEW DELHI

[.T.A. NO. OF 2005
IN THE MATTER OF :-
M/s. SRJ Securities Ltd. ...Appellant
Versus
Additional Commissioner of Income Tax ...Respondent
AFFIDAVIT

| Rohit Jain son of Sh. S.K. Jain, aged about 34 yrs. Director of Appellant
Company having company office at 17 Netaji Subhash Marg, Darya Ganj, New
Delhi-02 do hereby solemnly affirm and state as under:

30Ny \\
A\ 2R

. o TN
P ) 5
A .
/ ’ .

That | am the Director and authorized signatory of the Appellant
Company and as such | am well acquainted with all the facts and
circumstances of the case and | have been duly auhorised by the
defendant company to swear the present affidavit.

2. | have read and understood the contents of the accompanying
Appeal under Section 260A(1) of the Income Tax Act 1961 and

say that the contents thereof are true and correct to my

. >
\ \s 4\3°Lgdz§*mation as derived from the records of the case.
&
t’{\' . A.j:’\-
) {\oﬁ‘ﬂ " | say that the annexures annexed to the Appeal are true copies of
S
@ their respective originals.

~"
) )V (\

SMQ M

VERIFICATION:

| the above named deponent do hereby verify on this %pa/ay of February

2005 at New Delhi that the facts stated herein above are true and correct to

L

PTTTS ey . e
PN -1 .

it of jt-is~false and nothing material has been

/7
DEPO)J

cotemel vans cmpan

 concealohardie

EPSTOREE
o L1

Oath Commisy ke ot
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ANNEXURE A1

INCOME TAX DEPARTMENT

Name & Address of the Assessee : SRJ Securities Ltd.
17, Netaji Subhash Marg,
Darya Ganj, New Delhi

GIR/PAN No. 117-S
Status Company
Asstt. Year - 1997-98
Previous Year 1996-97
Date of Order 16.03.2000

Section & Subsection under which asstt. Is made 143(3)

The assessee filed its return of income for AY 1997-98 on 29.11.97
returning a total loss of Rs.7450/-. The return was processed U/s
143(1)(a) on 24.08.98. Later on the case was selected fro scrutiny and
notice U/s 143(2) on 31.08.98 was served. In response to notice Sh.
Pawan Aggarwal, A.R. appeared from time to time and submitted relevant

details and documents as asked for. Books of Accounts were produced

sl and were test checked.

The assessee has debited to the P & L Alc total loss on share trading of
Rs. 37,40,568 of which loss of Rs. 2,40,957 relates to non delivery based

share trading and Rs.34,99,611 is on account of loss incurred in delivery

based trading as :

Sale of Shares 1,70,03,024
Less : Cost of Shares (-) 2,05,02,635

Net Loss 34,99,611





2Y

Thus, during the year besides brokerage/commission work (on which total
brokerage of Rs.62,39,332 has been earned) the company has also
carried out self trading in shares i.e. purchase and sale of share on own
account. Explanation of Sec. 73(“Losses in speculation business”)
provides that where any part of the business of the Co.(other that a co
whose gross total income cbnsists mainly of income chargeable under
the head “Interest on securities, income from house property, capital
gains and banking or granting of loans and advances) consists in
purchase and sales of shares of other companies, such a company shall
for the purposes of this section be deemed to be carrying on a
speculation business to the extent to which the business consists of
purchase and sale of such shares. Hence, it was asked vide order sheet
entry dt. 01.03.2000 as to why the total loss of Rs.37,40,568 incurred on
self trading be not covered under the above explanation. In the response
filed on 13.03.2000 it was submitted that out of the total loss of
Rs.37,40,568, Rs.34,99,611 was on account of delivery based trading
and the same allowed to be adjusted. However, this contention of the
assessee cannot be accepted. It is to be appreciated that the explanation
to sec 73(stated above) is a deeming provision which introduces a legal
fiction. The section applies only to a cémpany. The language of this
explanation is very clearly worded and leaves no room for ambiguity and
it is crystal clear from this explanation that if the business of a company
which does not fall within the excluded categories consists of purchase
and sale of shares of other companies, then such a company shall be

deemed to be carrying on speculation business consists of the purchase
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and sale of such shares. Thus, it is abundantly clear that the entire
business consisting of purchase and sale of shares is be regarded as
speculative business. Though the above explanation leaves no room for
confusion it is useful to reiterate the clarification reinforcing the above
give by the Calcutta High Court in CTT Vs. Arving Investments Ltd.(192
ITR 365):- “The Explanation to section 73 treats any purchase and /or
sale of shares by certain companies to be speculative of the purpose of
section 73. For the purpose of setting off and carrying forward of loss,
buying and selling of shares of certain companies are regarded by the
statute as speculation business even though the transaction of purchase
and sale was following by the Income Ta* Act. Thus, it is clear that even
the delivery based share trading losses of Rs.4,99,611 do fall within the
ambit of the explanation of section 73. Secondly, it is also in the above
admission that purchase and sale of shares is the regular business of the
assessee company and hence above explanation be not invoked. This
contention of the assessee is totally misplaced. It is a well established
principle and it has been held in various cases that brokerage income
being in the nature of admiséion of cdmpletely distinct from the self
trading activity of a broker. There is no element of loss, ...... or fluctuation
involved in brokerage/ commission unlike self trading in shares.(60 ITR
354 (Punj), ITR 754(SC), 139 ITR 371(Cal) etc.). In this case, apart and
distinct from the self trading activity ........... in a loss of Rs. 37,40,568/-
the assessee company also has brokerage income of Rs.62,39,332/-thus,
the self trading activity is a part and not the entire activity of the company.

While in the instant use purchase and sale of shares or self trading by the
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company is a part of the business of the company, the applicability of the
explanation to section 73 has been upheld even in case the entire activity
of an assessee is purchase and sale of shares by the Calcutta High Court
in CIT Vs. Arvind Investments Ltd. (192 ITR 365). Thus, it is clear beyond
doubt that there is no merit in the above argumentoffered by the
assessee and the explanation of section 73 stands fully applicable in the
case. In few of the foregoing discussion, it becomes clear that the entire
share trading loss of Rs. 3740568 is covered within the purview of
explanation of section 73 and hence thé same is separately C /f as

emulative loss.

During the course of the assessment proceedings, vide order sheet entry
dt. 22.11.99 details of “office expenses” debited to the P & L Account
were asked for. From the details submitted on 14.12.99. It is seen that out
of the above, Rs.1,09,637 is on account of “business promotion”
expenses and the .......... Me has been’ incurred on food, beverages,
hosting of lunches/dinner in hotels, clubs and hospitability expenses of
similar nature. The above being in the nature of entertainment expenses,
statutory allowance of Rs.49,818(50% if the amount in excess of

Rs.10,000) is hereby being disallowed.

The assessee as included in the “interest paid” debited to the P & L
Account penal payments of Rs........... paid to the NSE, details of which
were filed on 12.12.99. Payments of such penalty is not .............. as
incidental to the business of assessee in the light of cases(1) 160ITR 438

(ALL), () 41 ITR 350 (SC), (3 161 ITR 692






2 . (BOM), (4) 116 TR 387 (ALL), (5) 123 ITR 438 (ALL), (6) 209 ITR (MOM)

In view of the above, these being the payments of penal nature are
disallowed and the ..... is being added back to the income of the income of

the income is computed as below.

Returned Loss (-) Rs. 7450
Add : Speculative Loss (Para 2) "Rs. 3740568
Entertainment Exp. (Para 3) Rs. 49818
Penal Payment made to NSE (para 4) Rs. 9391
.- Assessed Income ;:{-s“ “3“7-9-)-2-gé7
Rounded off to Rs. 3792330
(Speculative loss of Rs.37,40,568 is to be separately C/F)
Assessed, Issue necessary forms. Credit for prepaid taxes to be given.
Penalty proceedings U /S (1)(c) for furnishing of inaccurate particulars of
income is being separately initiated.
ACTT, CIR 7(4), New
Delhi
Pay to the Assessee
ACTT, CIR 7(4), New
S Delhi

1 o
M






ARKEXVRE

FORM NO. 35
(See rule 45)

INCOME TAX RULES, 1962

A-R

Appeal to the Commissioner of Income-tax (Appeals)

Name & Address of the appellant

Permanent Account Number

Assessment year in connection with which the

appeal is preferred

Assessing Officer / Valuation Officer passing the

order appealed against

Section and sub-section of the Income-tax Act, 1961
under which the Assessing Officer/ Valuation Officer
passed the order appealed against and the date of

such order.

Where the appeal relates to any tax deducted under

section 195(1), the date of payment of the tax.

Where the appeal relates to any assessment or
penalty, the date of service of the relevant notice of

demand

In any other case, the date of service of the
intimation of the order appealed against
Section and clause of the Income — tax Act, 1961

under which the appeal is preferred

Where a return has been filed by the appellant for
the assessment year in connection with which the
appeal is proffered, whether tax due on the income

returned has been paid in full (if the answer is in the

SRJ SECURITIES LTD.,
17, NETAJI SUBHAS
MARG,

DARYAGANJ, NEW
DELHI - 110002

117-S

1997-98
ACIT, CIR 7(4)

NEW DELHI

143 (3).

N. A

24.03.2000

N. A.

Uls. 246A

N. A.





affirmative, give details of date of payment and

amount paid)

Where no return has been filed by the apperIant for
the assessment year in connection with which the
appeal is preferred, whether an amount equal to the
amount of advance tax payable by him during the
financial year immediately preceding such assess
ment year has been paid (if the answer is in the
affirmative, give details of date of payment and
amount paid.

Relief claimed in appeal

Where an appeal in relation to any other assessment
year is pending in the case of the appellant with any

Commissioner (Appeals) give the details as to the —

a. Commissioner (Appeals) with whom the appeal

is pending
b. Assessment year in connection with which the

appeal has been preferred.

c. Assessing Officer passing the order appealed
against.

D Section and sub-section of the Act under which

the Assessing Officer passed the order appealed

against and the date of such order.

Address to which notices may be sent to the

appellant

g f
ﬁ%ﬁoﬁ“

A

N. A.

As per Grounds of Appeal
N. A.

As in Column 1

(Appellant)






ANNEXURE - A3

P. K. BANSAL
F.CA,AC.S., LLB. GF —-21, Hans Bhawan,
Member. Income Tax Appellate Tribunal B.S. Zafar Marg,
Advocate New Delhi - 110 002
Ph. : 3319773, Fax :
3713340. :

Email :
kbansal@ndf.vsnl.net.in

BEFORE COMMISSIONER OF INCOME TAX (APPEALS) — XlI, NEW

DELHI.

SUB. : Hearing for the A. Y. 1997-98 in the case of SRJ Securities
Ltd. '

Hon’ble Sir,

The aforesaid appeal has been fixed for hearing for today. The appellant

in this regard submits as under : -

BRIEF FACTS OF THE CASE :-

The appellant is a public limited company registered under the
Companies Act, 1956 with the main object of carrying on the business of
stock and share broking and its allied matters such as acting as under
writers, sub-underwriters, brokers to issue of securities, dealers in
securities, buying, selling, transferring, hypothecating and holding of
shares, debentures and securities of all kinds and description. The return
for the aforesaid assessment year was filed on 29.11.97 returning a total
loss of Rs. 7,450/-. The ussesse has debited to its P & L a/c share trading

loss of Rs. 37,40,568/- of which loss of Rs. 2,40,957/- relates to non-
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delivery based share trading and Rs. 34,99,611/- is on account of loss
incurred in delivery based trading. The assessing officer treated the
whole loss to be the speculative loss by applying the explanation to
section 73 of the Income Tax Act, 1961. While holding so he relied on the
decision of Calcutta High Court in the case of CIT Vs. Arvind Investment
Ltd. (192 ITR 365). The assessing officer made certain other additions
also and computed the taxable income at Rs. 37,92,330/- and allowed
speculative loss to be carried forward separately. The appellant being
aggrieved has come before your honour in appeal against the nature of
loss amounting to Rs. 37,40,568/- and also against the disallowance of
office expenses in the sum of Rs. 49,818/;.

GROUNDS OF APPEAL :

1. The first grounds of appeal relate to the loss of Rs. 37,40,568/-
incurred by the assessee on the Purchase and sales of the shares.
The assessing officer has given the finding after looking into the
purchase and sales of shares that this loss consists of two parts.
Rs. 2,40,957/- relate to the non-delivery bases share trading and
Rs. 34,99,611/- relate to the loss incurred in delivery based trading.
The factual postioﬁ as observed is not denied. The assessing
officer failed to appreciate that explanation to section 73 is not
applicable in the case of the applicant. The appellant is mainly
engaged in the business of share broking being the member of the
stock exchange. As per the obligations, the appellant himself is
persoally responsible to the dealing being conducted by him in the

exchange. In case the client on whose behalf shares are being
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purchased refuses to take the deIivgry, the appellant company has
to take the delivery and whatever loss it may have to incur, has to
bear the same. Thus the delivery is being thrust upon the appellant
due to the nature of the business. It is not a case where the
appellant is engaged in his own trading. Thus the explanation to

section 73 is not applicable in the case of the appellant.

For ready reference, we are producing hereunder the provisions of
section 73 of the Income Tax Act, 1961 as “under -
“73. () Any loss, computed in respect of a speculation business
carried on by the assessee, shall not be set off except against
profits and gains. If any, of another speculation business.

(2) Whe}e for any assessment year any loss computed in
respect of a speculation business has not been wholly set off under
sub section (1), so much of the loss as is not so set off or the whole
loss where the assessee had no income from any other speculation
business, shall subject to the other provisions of this chapter, be
carried forward to the following assessment year and-

(i) it shall be set off against the profits and gains, if any, of
any speculation business carried on by him
assessable for that assessment year ; and

(i) if the loss cannot be wholly so set off, the amount of
loss not so set off shall be carried forward to the

following assessment year and so on.
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(3) In respect of allowance on account of depreciation or capital
expenditure on scientific research, the provisions of sub
section (2) of section 72 shall apply in relation to speculation
business as they apply in relation to any other business.

(4) No loss shall be carried forward under this section for more
than eight assessment years immediately succeeding the
assessment year for which thé loss was first computed.

Explanation — where any part of the business of a company other

than a company whose gross total income consists mainly of

income which is chargeable under the heads ‘interest on
securities”, “income from house property”, “capital gains” and

“Income from other sources or a company the principal business f

which is the business of banking or the granting of loans and

advances consists in the purchases and sale of shares of other
companies, such company shall, for the purposes of this section,
be deemed to be carrying on a speculation business to the extent

to which the business consists of the purchase and sale of such

shares.

Thus from the aforesaid explanation given under section 73, your
honour will see that explanation is applicable only in the case in which the
company is engage in the purchase and sale of shares of other
companies. It does not cover a case where the company is engaged in
the business of purchase and sale of shares of other companies on

behalf of its client. The member of the stock exchange is engaged in the
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business of purchase and sale of shares on behalf of its clients and on
that the company get the brokerage. The member has to give an
undertaking at the time of becoming the member of the exchange that for
every transaction in the exchange, they are personally liable and
exchange is not concerned with the clier;t of the member. In case, the
delivery of the shares are not taken by the client on whose behalf the
company has entered into any purchase or sale transaction, it is the
appellant company whose has to meet the obligation. Thus the purchase
and sale has to be done due to the compelling circumstances inherent in
the nature of the business of the company. Therefore, apparently the
explanation cannot be applied to such transactions. Hon’ble Supreme

Court in the case of Patnaik & Co. Ltd. Vs. C.I.T. Orissa 161 ITR 365 has

taken the view that where Government bonds or securities are purchased

by an assessee with a view to increase his business with the government
or with the object of retaining the goodwill of the authority for the
purposes of his business, the loss incurred on the sale ‘of such bonds or
securities is allowable as a business loss.

The explanation cannot change the nature of the transaction. The
speculation transactions are defined under section(5). An assessee
cannot be regarded to be engaged in the speculation business until and
unless he is entering into the speculation transaction. The explanation
cannot supersede the definition of the speculation transaction. Had there
been any intention to change the definition of the speculation transaction
in respect of the corporate assesee, the explanation would have been

added in section 43(5) of the Income Tax Act, 1961 not under section 73,
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The objective of adding explanation under section 73 are limited and has
been duly explained in the following portion of the department circular No.
204, dated 24™ July, 1976 as under :-
TREATMENT OF LOSSES IN SPECULATION BUSINESS -
Section 73- 19.1 Section 73 of the Income Tax Act provides that
any loss computed in respect of speculation business carried oﬁ by
an assessee will not be set off except against the profit and
against, if any, of another speculation business. Further, where any
loss, computed in respect of a speculation business for an
assessment year is not wholly so se“t off in the above manner in the
said year, the excess shall be allowed to be carried forward to the
following assessment year and set off against the speculation
profits, if any, in that year, jand so on. The Amending Act has
added an explanation to section 73 to provide that the business of
purchase and sale of shares by companies which are not
investment or banking companies or companies carrying on
} business of granting loans or advances will be treated on the same
footing as speculation business. Where any such loss for an
assessment year is not wholly set off against profits from a
speculation business, the excess will be carried forward to the
following assessment year and set off against profits, if any, from
any speculation business.
19.2 The object of this provision is to curb the device sometimes

resorted to by business houses controlling groups of
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companies to manipulate and reduce the taxable income of
companies under their control.

19.3 This provision will come into force with effect from
01.04.1977 and will apply in relation to A. Y. 1977-78 and
subsequent years.”

From the aforesaid circular it is apparent that the object of this
provision is to curb the malpractices being adopted by the companies
under the same group. In the case of the éppellant, the shares bought are
of the companies which ar not at all being controlled by the appellant. The
details of the purchases are enclosed herewith.

We may mention that an explanation is appended to a section to
explain the meaning of words contained in the section. It becomes a part
and parcel of the enactment. The intention of adding an explanation is to
clear up the ambiguity, if any, in the section; it is a subordinate part of the
section included for the purpose of arriving at a particular conclusion in
the matter of interpreting the statute. Hon’ble Bombay High Court in the
case of CIT Vs. Banque Nationale De Paris 194 ITR 167 (Bom) has held
at page 179 para 2 that an explanation may be appended to a section to
explain the meaning of the word used in section. There is no presumption
that an explanation which is inserted subsequently introduces something
new which was not present in the section before. Ordinarily an
explanation is inserted to clear up any ambiguity in the section and it
should be so read as to harmonise it with the section and to clear up any

ambiguity in the main section.”
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If the language of explanation shows a purpose and a construction
consistent with that purpose can be reasonably placed upon it, jthat
construction will be preferred as against any other construction which
does not fit in with the description or the avowed purpose. The purpose
of the explanation is very clear in the memorandum of Taxation
Amendment Act, 1975 and also the circular of the Board stated
hereinabove, in the case of the appellant the explanation cannot be
applied as there is not objective of the appellant to set out the losses of
the group companies under the same management. Thus the issue in this
case is whether the transactions entered into by the assessee can be
regarded to be the speculation transactions. If not , the section 73 cannot
be applied merely by giving entirely a new meaning with the addition of
the explanation to the section. The "meaning of the speculation
transaction is given under section 43(5), the explanation has not been
added to section 43(5) so as to clarify the meaning of the speculative
transaction. Section n 73 deals with the carry forward and set off of the
speculative loss only by does not define the speculative transaction.
Therefore, the explanation added thereto has to be read in consonance
with the section only by it cannot change the definition of the speculative
transactions.

Section 43(5) lays down as under :-

“Speculative transaction’ means a transaction in which a contract for the
purchase or sale of any commodity, including stocks and shares, is
periodically or ultimately settled otherwise than by the actual delivery or

transfer of the commodity or scraps:
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Provided that for the purposes of this clause —

(@) a contract in respect of raw materials or merchandise
entered into by a person in the course of his manufacturing or
merchanting business to guard against loss through future price
fluctuations in respect of his contracts for actual delivery of goods
manufactured by him or merchandise sold by him; or

(b) a contract in respect of stocks and shares entered into by a
dealer or investor therein to guard against loss in his holdings of
stocks and shares through price fluctuations; or

(c) a contract entered into by a member of a forward market or a
stock exchange in the course of any transaction in the nature of
jobbing or arbitrage to guard against loss which may arise in the
ordinary course of his business as such member; shall not be deemed
to be a speculative transaction;

Thus your honour will see that the trading where the delivery has
taken place cannot be regarded to be the speculative transaction. Even
as per the definition of the speculative transaction, the transactions where
the delivery has not taken place also fall under sub clause (b) (c) of
section 43(5) and therefore cannot be regarded to be the speculative

transactions, the loss so incurred cannot be regarded to be the

speculative loss.

We may also mention to your honour if the explanation in section

73 is read in the manner as has been interpretated by the assessing
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officer, it will be contrary to Article 14 of the Constitution and being

contrary to article 14 is void-ab-initio.

Alternatively, we may submit to your honour that this is a fact that
the assessee is engaged in the business of dealing in shares and
securities. For the stock exchange it is only the appellant who is
authorised to deal with. The exchange is not concerned whether the
member is dealing on behalf of the third parties or not. No doubt in case
the shares or securities has been given to-the other parties on behalf, the
appellant has entered into transactions the appellant has recorded on the
brokerage to be its income but the said income is also only out of the
purchase and sale of the shares and securities. This is the settled law
that the nature of entries in the books of account are not conclusive proof
of the transactions and are. not determinative of real income. The
appellant in this regard rely on the following judgements of Hon'ble Apex
Court:-

a. State Bank of Tfanvacore Vs. CIT 157 ITR 67.

b. CIT Vs. Chaman Lal Mangal Dass & Co. 39 ITR 8.

c. CIT Vs. Shoorji Vallabh Dass & Co. 46 ITR 144.

d. Morvi Industries Ltd. Vs. CIT 82 ITR 835.

e. CIT Vs. Birla Gwalior P. Ltd. 89 ITR 266.

f. Sutlej Cotton Mills Ltd. Vs. CIT 116 ITR 1.

g. Godhra Electricity Co. Ltd. Vs. CIT 225 ITR 746.
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Therefore this income has also to be regarded to be the income
from speculation business if the loss on the purchase and sale of

shares is regarded to be the speculation loss.

Thus, your honour is requested to direct the assessing officer not to
treat the loss to be the speculation loss. The case cited by the assessing
officer is not applicable to the facts of the assessee because that case
 does not relate share-Obroker. The purchase and sale was done by that
company in the normal course of business as their investment activities.
The issue was whether the any word will include whole. The assessee
arguments was that if sale and purchase represent if any part of its
business activities, only then explanation is applicable. If the entire
business is sale and purchase of share, the éxplanation is not applicable.
Under this fact, the Calcutta High Court has held that the explanation will
apply whether the entire or any part of its business is sale and purchase
of shares. Hon’ble apex Court has already held in the case of Liquidator
of Mahamudabad Properties P Ltd. Vs. CIT West Bengal 124 ITR 31 that
part will not include whole shale dealing with the allowance of vacancy
allowance when the house was lying vacant for the whole year. Had this
decision been cited before Calcutta High Court, the decision would have
been different.

2. The second ground of appeal relate the disallowance of a sum Rs.
49,818/- out of the office expenses treating them to be the entertainment
expenses. The sum of Rs. 1,09,637/- incurred by the assessee represent

the business promotion incurred by the assessee through credit card.
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These expenses cannot be regarded to bé the entertainment expenses in
toto because it is only the employee director of the company who is
authorised to sign the credit card. Therefore, part of the expense relate to
the staff and only the expense to the extent it relate to customer can be
regarded to be entertainment. We, therefore request your honour to treat
only 50% expense to be the entertainment and not the whole expense. (

Refer CIT Vs. Expo Machinery Ltd., 190 ITR 576 (Delhi.)

1. Page to Details of share purchase and loss incured.
2. Letter of Association of NSE Member Page —

3. Details of Business Promotion Expenses Page —

H
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ANNEXURE A-4
APPEAL NO 15/2000-01
THE OFFICE OF THE COMMISSIONER OF INCOMETAX
(APPEALS-XII, NEW DELHI)

Date of order
19.10.2000
Instituted on 10.4.2000 from the order of the ACTT, NEW Delhi Ganrima
Bhagat)
1. Assessment year : 1997-98

L 2. Name of the Appcllant ; M/s SRJ Securities Ltd. 17,
Netaji
Subhash Marg, Darya Ganj,
New .
Delhi-110 002

3. Income assessed : Rs 17,92,327/-
4. Income Tax super Tax Penalty/Fine Rs. 26,82,717/-

Demanded.
5. Section under which order appealed 143(3)

Against was passed
6. Date of hearing 18.10.200
7. Present for Appellant : Sh.P.K. Bansal, FCA
8. Present for Department
T APPELLATE ORDER AND GROUND OF DECISION

1. In this case appeal has been filed against the ACTT, Cir 7(4),
New Delhi's order U/s 143 (3) dated 16.03.2000 for the
assessment year 1997-98. On behalf of the' appellant, Sheri
P.K. Bansaal, A and Sh , Mukesh Bansal , C.A appeared and
wear hearted .

2. There are three ground of appeal out of which ground No. 3 is

general in nature.
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Ground No. 1 related to disallowance of trading loss of Rs.
37.40,568/- on the sale and purchase of shares as speculative
loss and not setting it off against other income , The assessce is
a stock broker . It has debited to P & L Account Loss amounting
to Rs. 37,40568/-out of which loss of Rs'. 2,40,957/- relates In
non delivery based share trading and Rs. 34,99,611/- is on
account of loss incurred in delivery based trading During the yar
the asseessing has shown brokerage and commission income
of Rs. 6239,3312/- from its clients. In addition, the company has
also carried out self trading in shares i.e. purchase and sale of
shares on own account on which it has measured a loss of Rs,
37,40,568/- In view of the Explanation to section 73, the
assessing officer issued a show cause to the assessed
company as to why loss of Rs.37.10 Lakhs measured on self
trading be not covered under the above Explanation and be
treated as speculative loss. The assessed lied a reply stating
that out of the total loss of Rs. 37,40,568/- loss of 34,99,611/-
wan on account of delivery based trading and the same should
be allowed to be adjusted agaiﬁst current years income. The
assessing officer held that explanation to section 73 is a
deeming provision, which introduces a legal diction. This section
applies only to a company and the language and words of this
Explanation leaves no room for ambiguity. Under this provision.
It is crystal clear that it the business of a company which does

not tall within the excluded categories consists of purchase and
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sale of shares of other companies, then such a company shall
be deemed to be carrying on- speculation business for the
purposes of section 73 to the extent to which business consists
of purchase and sale of such shared. Thus in the case of the
appellant, it is abundantly clear that the entire business consists
of purchase and sale of shares is to be regarded as speculates
business In this regard the assessing officer relied on the
Calculta High Courts decision in the case of CTTV Arvind
Investment Ltd, 192 ITR 365................... The Explanation to
section 73 treats any purchase and/or sale of shares by certain
companies to be speculative for the purpose of section 73, for
the purpose of setting off and carrying forward of loss, buying
and selling of shares of ................... are regarded to the
statutes as speculation business even thought the transaction of
purchase and sale was followed by delivery of scrips and as
such cannot be related as speculative transaction as defined in
section 43(5 )of the LT. Act . ;l'hus it is clear that even the
delivery based share trading losses of Rs. 34,99,611/- do tall
within the amount of the explanation to section 73 Secondary.
The assessing officer also rejected the submission of the
assesses that purchase of sale of shares is the regular business
of the assesses company and hens the above explanation be
not involved holding that it is a well established principal and it
has been told in various cases that brokerage income being in

the nature of commission is completely district for the self
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trading activity of a broker. There is no element of loss, risk or
fluctuation involved in brokerages/commission unlike self trading
in shared (60TTR354 (punj), 74ITR(SC), 139

ITR 371(Cal) etc. In this apart and distinct from the self
trading activity resulting in a loss of Rs37,40,568/- the assessce
company also earned brokerage income of Rs. 62,39,332/-
Thus the self trading activity is a part and not the entire activity
of the company. The applicability of the explnation to section 73
has been upheld even in case where the entire activity of an
assessceis purchase and sale of shares, by the Calcutta High
Court in CTT V Arvind Investment Ltd. (192 ITR, 365). Thus it is
clear beyond doubt that there is no merit in the above argument
offered by the assessce and the explanation to section 73
stands fully applicable in the case During the appellate stage,
the appellant's counsel argued that the assessing officer has
failed to appreciate that Explanation to section 73 is not
applicable in the case of the appeliant. The appellant s mainly
engaged in the business of share broking being a member of
the stock. Exchange. as per obligation, the appellant himself is
personally responsible for all the dealing conducted by him in
the exchange. In case the client on whose behalf shares are
being purchased refuses to take the delivery, the appellant
company has to take the delivery and whatever loss it may have
to incur, has to bear the same, Thus, the delivery is being thrust

upon the appellant due to the very nature of the business. It was
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argued that Explanation to Section 73 is applicable only in case
in which company is engaged in the purchase and sale of
shares of the other company and is not applicable where the
company is engaged in the business of purchase and sale of
shared of other companies of behalf of his clients. The appellant
further stated that the Hon'ble Supreme Court in the case of
Patnaik & Co. Ltd,. VCIT Orrissa 161 ITR 365 has taken the
view that where government founds or securities are purchased
by an assessee with a view to increase his business with the
government or with the object of reclaiming the goodwill of the
authority for the purposes of his business the loss incurred on
the sale of such bonds or securities is allowable as business
loss. It was further argued that Explanation cannot change the
nature of the transaction. The speculation . Transaction are
defined under section 43(5). An assessee cannot be regarded to
be engaged in the speculation until and uniless he is entering
into the speculation transaction. Therefore the Explanation to
section 73 cannot supersed the definition of the speculation
transaction as given in section 43(5). It was further stated that
Bombay high court in the case éf CTT V Banque National De
paris 194 ITR 167 as held at page 179 pira 2 that the
explanation may be appended to a section to explain the
meaning of the word used in section but there is no presumption
that an explanation which is inserted subsequently introduces

some thing new which was not present the section before.






‘s

Ordinarily an explanation is inserted and to clear up nay
ambiguity in the section and it should be so read as to
harmonize it with the section and to clear up any ambiguity in
the main section. Therefore, explanation should not be read in a
manner which will mollify the provisions of section 43(5).
Alternatively, it was argued that the assessee is engaged in the
_business of purchase and sale of securities and for the stock
exchange. It is only the appellant who is authorized to deal with:
the stock exchange. The stock exchange is not concerned
whether the member is dealing on behalf f third party or not . No
doubt in case the shares or securities has been given to the
other parties on behalf . The appellant has entered into
transaction. The appellant has recorded the brokerage to be its
income but the same is also only out of the purchase and sale of
the shares and securities . This is the rolled law that the nature
of entry in the books of accounts are not conclusive proof of the
transactions and are not determinative of real income.
Therefore, the income earned th“rough the client should also be
regarded as income from speculation business if the loss on
purchase and sale of shares is regarded to be the speculative
loss. It was argued that. Therefore, the assessing officer should
be directed not be adjust the loss suffered on purchase and sale
of shares against brokerage income.

| have considered the submission of the appellant Explanation to

section 73 states that where any part“of the business of a company
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(other than a company whose gross total income consists mainly of
income which is chargeable under the heads Interest on a company
the principal business of which s the business of banking or the
granting of loans and advances) consists in the purchase and sale of
shares of other companies , such company shall, for the purpose of
this section be deemed to be carrying on a speculation business to the
extent to which the business consists of the purchase and also of such
shares. This section thus creates a legal fiction except in the case of
excluded categories of companies to the affect that if the business of a
company consists of purchase and sale of shares of other companies,
then such a company shall be deemed to be carrying on speculative
business for the purpose of section 73 to the extent to which the
business consist of the purchase and sale of such shares . Thus
provision in my opinion is not in conflict with provision of section 43(5)
of the IT act . Section 43(5) contains definitioh of certain terms
relevant for determination of income under the head profit and gains of
business or provision u/s 28 to 441), This definition applies to both,
income derived or loss incurred in respect of transaction defined in the
section by any person which includes both, company and non-
company . However, Explanation to section 73 applies only to a
company whose business consists of purchase and sale of shares of
shares of other companies and its scope is confined to limited purpose
of carry forward and sct-off of loss inc;Jrred by such a company from
trading in the shares of other companies . Therefore, the explanation

to section 73 should be read as a proviso to section 43(5). Further ,
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the purpose of explanation to section 73 is limited with regard to carry
forward of set — off of loss whereas the purpose of section 43(5) is
more generic. Coming to other issues, the assessing officer has rightly
held that brokerage income being in th nature of commission is
completely distinct from the self trading activities of the broker. There
is no element of loss, risk or the cluation involved in a brokerage
commission unlike self trading in shares . In similar cases applicability
of explanation to section to section 73 has been upheld by Calcutta
High Court in CTT V Arvind Investment Ltd. 192 ITR 365. There fore ,
the loss of Rs . 37,40,568/- is squarely covered by the explanation to
section to section 73, as such has to be construed as speculative loss.
Thus such speculated loss U/s 73 as cannot be adjusted against not
real business profiles derived from brokerage income . Therefore
assessing officer’s action in this regard is confirmed. Similarly , the
assessing officer's action in not setting this loss against other income
of the assesses is also upheld.

4.  Ground No.2 related to disallowance of office expenses of Rs.
49 818/- from the details submitted the assessing officer found of Rs.
1,09,637/- is on account of business promotion expenses and the sale
has been incurred on food beverages hosting of lunches/ dinner in
hotels, clubs and hospitality expenses of similar nature. The above
being in the nature of entertainment expenses statutory disallowance
of Rs. 49,818/- (50% of the amount in excess of Rs. 10,000/-) was

disallowed.
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4.1 During the appellate stage, it was argued that past of the
expenses relate to staff and only the expenses of the extent it
relates to customers can be regafded as entertainment and
therefore the only 50% of that expenses should be considered as
entertainment expenditure and not the whole expenses in line with
the Delhi High Court's decision in the case of CTT Expo.
Machinery Ltd. ITR 576 (Delhi).

42 | have considered the submission of the appellant The assessing
officer is directed to Treat 30% of the expenses of Rs. 1,09,637/-
forwards employees participation and the balance as
entertainment in the High Court’s . decision in the case of Expo
Machinery Ltd. (Supra) and recalculate the disallowance u/s 37
(2.A).

5. Ground No. 3 relates to disallowance of Rs. 9,391/- as penal
payment made to Delhi Stock .This Payment was not regarded as
incidental to  the business by the assessing Officer and
disallowed being penal in nature. |

5.1 | have considered the facts of the case and the rival submission.
In the case the Payment to National Stock Exchange was for
purpose of business. The payment of interested for delayed
payment is therefore incidental to the business. It is not a penalty
for infraction of any law. This matter has been considered by me in

cases of other brokers. There is ample authority for the
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proposition that a penalty imposed for breach of any law during the
course of the trade cannot be described as a commercial act . The
decision of the Hon’ ble Supreme Court in the case of Hazi Azizzi
and Abdool Shakoor Bros V CTI (1961) 41 ITR 350, is a clear
authority on the issue that interaction of law is not a normal incident
of business and therefor , no expenses which is paid by way of
penalty for breach of the law can be said to be an amount wholly
and exclusively laid out for the purpose of business. However, there
are exceptions to this general rule . In .2 cases where penalty is paid
for an fault of the assesses , The expenditure by way of penalty
bonafidely incurred may be allowable. The Hon’ ble High Court in
the case of CIT V Panna Lal Barottam Das & Co. (1968) 67 ITR 667
. held that where the assessee purchased imported goods. Under the
Bonafide belief that the import was made in lawful manner but
subsequently paid penalty as the goods was illegally imported the
penalty would and allowable expenditure . There are also causes
that penalty paid for breach of a contract is in nature of damages
though the ................... used may be penalty . The loner is an
ordinary incident of business and may be allowed as business
expenditure , but the latter arises on a wrongly act and is not
allowable | Laxmi Narayan Gauri Shanker V CIT (1975) 100 ITR
143 (Pal). There are also case that where interested which is termed
as penalty under the Sales Tax Act is paid, the same is a normal
business expenditure . The test is tﬂo fine whether the expenditure

was the normal incident of business or it. Was incurred because
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of violation , it will be clear thatthe impugned payment were not
made by the appellant has to satisfy certain conditions regarding
delivery, margin money , had delivery and filing of various account,
Many a time these obligations are not filled and the exchange make
some import which is in the nature of compensation payment or
fee for late filling ofl account . There infringéments do not involve
infraction of any statutory law or regulations there under is force.
Accordingly it is held that the expenditure was not penalty but a
normal business expenditure. The Punjab & Haryana High Court
has held that where penalty was levied for late delivery of goods, it
was deductible nor being for infraction of law 222 IT 772
(Punjab). The Payment to stock exchange are due to non — delivery /
short delivery of share and delayed payment at the point of pay in

and pay out Accordingly the additional of Rs. 9,391/- is deleted.

6. The result the appeal is penalty allowed.

(MILAP JAIN)
Commissioner of Income Tax
(Appeals ) XII, New Delhi

Copy to:
1. The CT Delhi-V

2. The Assessing Officer

3. The Appellant
CIT (A) XlI,New Delhi
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ANNEXURE - A5

FORM NO. 36

[SEE RULE 47 (1)]
FORM OF APPEAL TO THE APPELLATE TRIBUNAL

|, the Income — tax Appellate Tribunal...............cooov e

Appeal NO........covvniiiin of .oooiiiiiinn. 19 . 19, e
SRJ Securities Ltd. Vs. ACIT, Cir, 7(4)
17, Netaji Subhas Marg, Vikas Bhawan, |.P.Estate,
Darya Ganj, New Delhi — 2. " New Delhi '
(Appellant) (Respondent)
1. The State in which the assessment was made ; N.C.T.of
Delhi
1. Section under which the order appealed against
Was passed : U/s. 250
2. Assessment year in connection with which the
Appeal is preferred. : 1997 — 98
3A. Total income declared by the assessee for the
assessment year referred to in item 3. : (loss) Rs.
7,450/-
3B. Total income as computed by the Assessing
Officer for the assessment year referred to in
item 3. : Rs.37,92,330/-
3. The Assessing Officer passing the
original order . Asstt.
Commissioner of
Income Tax Circle 7(4),
New Delhi
5. Section of the Income-tax Act, 1961 under which
the Assessing Officer passed the order. ; U/s. 143(3)
6. The Deputy Commissioner (Appeals)/ Commissioner
(Appeals) passing the order under section 154/250/ CIT
(Appeals) — XIi, New Delhi
2711271A1272A ; U/s. 250
7. The Deputy Commissioner or the Deputy Director
passing the order under Section 154/272A/274(2) : N. A.
8. The Chief Commissioner or the Director General

or Director or Commissioner, passing the order
under Section 154(2)/250/263/271/27T1A/272A N. A.
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9. Date of communication of the order
appealed against : 27.12.2000

10. Address to Which notices may be sent to
appellant : SRJ Securities
Ltd. 17, Netaji, Subash Marg
 Darya Ganj, New Delhi — 2.

11. Address to which notices may be sent to the
Respondent. : Asstt. Commissioner of
Income Tax, Circle 7(4),
Vikas Bhawan, |.P. Estate,

New Delhi
12. Relief claimed in appeal : As per grounds of appeal
GROUNDS OF APPEAL
1. On the facts and in the circumstances of the case and in law the

action of the authorities below in deciding the business loss of Rs.
37,40,568/- on delivery based purchase and sale transactions on

shares on speculative is arbitrary, enorneous and illegal and must

be quashed.

2. Further the action of the authorities below in disallowing office

expenses in a sum of Rs. 38,373/- as arbitrary, improper and

untenable must be quashed.

3. That the levy of interest is legally untenable and must be guashed.

For SRJ SECURITIES LTD.

(ROHIT JAIN)
Director
(Appellent)

Signed
(Authorised representative, if any)






-

54

.VERIFICATION
I, ROHIT JAIN, Director in the appellant cémpany, do hereby declare that

what is stated above is true to the best of my information and belief.

Verified today the ........................ day of January
..................... 2001.

(ROHIT JAIN)
DIRECTOR






Annexure-A6

BEFORE THE INCOME TAX APPELLATE TRIBUNAL
DELHI BENCH ‘ ' NEW DELHI

In the matter of : M/S SRJ SECURITIES LIMITED
ITA NOS. /DEL/2002
FINANCIAL YEAR 1999-2000

SYNOPSIS

01 The appellant company is a resident public limited company
engaged in the Business of stock and share broking including the

buying and selling of share and other securities on its own account.

02 For the purposes of its business. The appellant company is a
member of the National Stock Exchange and Delhi Stock
Exchange.

03 Under the bye laws of the stock exchanges. The appellant company
as member was liable to honour the obligations of its clients.
Where such clients failed to pay any amounts due from them. or
failed to take delivery of any security pursuant to any transaction

entered in to by the appellant on their behalf.

04 As a consequence of such obligations imposed on the appellant

company. It had to purchase and sell shares during the financial year

1996-97.
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05 During the said financial year the appellant company incurred a
loss of Rs. 37,40,568/- from the business of buying and selling

shares of companies.

06 The said loss of Rs. 37,40,568/- comprised of loss from
transa‘ctions of sale and Purchase of shares in which no delivery was
involved to the tune of Rs. 2,40,957/- The balance amount of the

A loss i.e. Rs. 34,99,611 was on account of sale and purchase of

shares, delivery of which was received and made.

07 During the financial year 1996-97, the appellant company also
earned gross commission from the activity of executing purchase and
sale of shares on be- half of its client. Amounting to Rs. 62,39,332.69.
The net income of the appellant company from the said activity after

deducting expenses was Rs. 21,87,750/-.-

S 08 The appellant company also earned income under the head Capital

Gains and Income from Others Sources aggregating to Rs.

16,17,224/-.

09 The appellant company, in its return of income set-off the loss from
the activity of purchasing and selling shares of Rs.37,40,658/-
against the income from the the actlivity of executing purchase and
sale of shares on behalf of its clients. And thereafter against income

under heads of income.
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The taxable income of the appellant company after the set off of
the aforesaid Loss amounted to Rs. 64,412/- against which the
appellant company set off brought forward losses of Rs. 71,860/- to

arrive at the returned income being loss of Rs. 7,450/-

The learned Assessing Officer invokéd the provisions of Explanation
to Section 73 and disallowed the set-off of the losses of Rs.
37,40,568/- sought by the appellant company. The learned
Assessing Officer inter alia also made an additional of Rs. 49,818/-
on account of business promotion expenses claimed by the

appellant company.

In appeal the learned CIT (Appeals) upheld the disallowance of set-
Off by the Assessing Officer under Explanation to Section 73. The
CIT (Appeals) also party Allowed the claim of ‘business
promotion ‘ expenses by the appellant company by directing the
Assessing Officer to treat 30% of such expenses as expenses on

staff.

The appellant company, being aggrieved by the order of the CIT

(Appeals) has come in appeal before the Hon’ ble Tribunal.

CONTENTIONS IN BRIEF

Ground of Appeal # 1:

On facts and in the circumstances of the case and in law the action of the

authorities in treating the business loss of Rs. 37,40,568/- on delivery






»

m

-p

¢

based purchase and sale transactions of shares as speculative is
arbitrary, erroneous and illegal and must be quashed.

Contentions:

The business of the appellant company comprised of the sale and
purchase of shares of companies. Some transactions were undertaken
on behalf of its customers. While others were undertaken on its account.
It is not open for the Income Tax authorities to segregate the activities as
they from part of the same integral business of the appellant company.
Thus it is contended that in case the Income Tax authorities choose to
invoke the Explanation to Section 73, then under such Explanation, they
must deem the entire business of the apbellant company as speculative
business as the entire consists of the sale and purchase of shares.
Whether on own account or on account of others.
(i) The Explanation does not qualify the expression purchase and sale of
shares of other Companies with the expression on its own accQunt’[

Explanation to Section 73]

(i) Business of share broking, is defined to consist of both purchase
and sale of share on behalf of other and on own account. [

commissioner of Income -tax V. Lallubhai Nagardas And Sons.

204 ITR 93 ( Bom) at page 98]

(i) Where the words of the statute are clear and unambiguous, it is not
open to the Judiciary to add words to the language of the statute. [

Commissioner Of Income Tax, Gujrat. V. Vadial Lallubhai .






q

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

Lo

Commissioner Of Income —tax. Gujrat. V. Sakarlal Balabhai . 86
ITR 2 (SC) at pg 9] & [Padmasundara Rao (Deed) And Other Vs.
State of Tamil Nadu And Others 255 Itt 147 (SC)]

SEBI Regulations indicating that annual turnover of the stock
broker means Aggregate of the securities on his own account or on
account of clients. This supports the connection that the purchase
and sale of shares on own account or on account of the clients was

one business and not severable [ Page 83 of Paper Book)

NSE Bye laws Para 3. Indicates that the business of stock broker in
purchase and sale of securities is a single business irrespective
of whether done on own account or on accounts of constituents.

(Page 147 of Paper Book)

Pages 149 to 155 of paper book at page 151: In para 3.1 SEBI
recognizes the different activities‘ that may be undertaken by a
stock broker as part of its business.

Whether or not the two activities constitute one business, is a
question of fact to be decided on the basis of evidence [
Kanahaya Lal Puran Mal V. Commissioner of Income Tax 60

ITR (P&H)]

Commissioner of Income Tax V. Nirmal Kumar & Co. 161 ITR
413 (Cal)]
Mere fact that the appellant company accounted for the income

from purchase and sale of shares on behalf of its clients by
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showing the commission there on only and accounted for the
purchase and sale of shares on its own account by showing the
total sale and purchase amounts in the P& L A/c does not detract
from the fact both the activities formed part of the single business
of the appellant company Accounting entries are not conclusive: [
Commissioner Of Income Tax, Bombay City | V. Messrs.

Shoorji Vallabhdas And Co. 46 ITR 144 (SC) ]

The rulings cited by the learned Ao i.e 74 ITR 754 (SC) and 139
ITR 371 ( Cal) Are not applicable to the instant case as in those
cases the income of the assessee was speculative as defined u/s
43(5) and not deemed as speculative under Explanation to Section
73. Where the business is deemed as speculative under the
Explanation the entire business consisting of sale and purchase of

share becomes speculative and hence even the commission

income. Which forms part of the same business is deemed as

speculative.

In the alternative and without prejudice to the foregoing. It is
contended that the loss suffered by the appellant company in the
purchase and sale of shares was incidental to the business of
purchase and sale of business of the appellant company on behalf
of its clients. The appellant company as part of its obligations as
member of the stock exchange, was required to take the delivery of

shares which were purchased on behalf of its clients. Where such
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clients failed to take the delivery. The loss was thus part of the

business of the appellant company and there is no basis for the

Income Tax authorities to segregate this loss and treat it on a footing

different from the other income from the business of the appellant

company. |

(i) Commissioner Of Income Tax V.V S. Dempo And Co. Pvt.
Ltd. 206 ITR 291 (Bom) at page 300-01

(ii) Letter of Association of NSE Members of India stating that
members are liable to meet obligations on behalf of clients/
sub brokers.[Page 82 of Paper Book.]

(i) NSE Bye laws imposing obligation on the stock brokers to

honour obligations on behalf of clients [ Page 147 of Paper

Book]

(iv) Loss suffered on securities purchased with a view to fulfill
obligations in business of stock brokers is allowable as

business loss. [ Patnaik & Co. Ltd. V. Commissioner Of

Income Tax, Orissa. 161 ITR 365 (SC)

In the alternative and without prejudice to the foregoing, it is
contended that the provisions of Explanation to Section
73 apply only where a company engages in the sale and
purchase of share of its group companies and does not apply
where a company engages in the purchase and sale of shares of

any company whatsoever
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For interpreting a statute regard must be had to the intention
behind the Provisions and tﬁhe mischief sought to be
remedied.[K.P. Varghese V. Inocme Tax Officer, Ernakulam.
And Another 131 ITR 548 (SC) at Pages 608]

Circular no. 204 of CBDT date july 4,1976 [ Pages 85 of Paper
Book] CBDT Circular is a strong Circumstance in determining the
intent of the legislature while enacting a provisions [ K.P.
Varghese V. Income -Tax Officer, Ernakulam. And Another.
131 ITR 548 (SC) as Pager 608]

Meaning of the word ‘other’ used "in the Explanation [Page 96 of

Paper Book]

In the alternative and without prejudice to the foregoing even if for
the sake of Argument it is conceded that the Explanation to
Section 73 applies to cases of companies engaging in purchase
and sale of shares of companies which are not group companies
then also the Explanation to Section 7‘3 would not apply to the
appellant company as it falls in the category of companies
exempted form the Explanation. The appellant company is a
company under the heads “ Interest on securities “ Income form
house property”. “ Capital gains” and Income form other sources”

Rajan Enterprises (P) Ltd. V. Income Tax Officer 41 ITD 469

(ITAT Mumbai)

M. Gulab Singh & Sons (P) Ltd. V. Inspecting Assistant

Commissioner. 43 ITD 308 (ITAT-Cal)
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Ground of Appeal # 2:

The action of the authorities below in disallowing the office expenses
to the extent of Rs. 38,373/- is arbitrary, improper and untenable and
must be quashed.

Contention :

The business promotion expenses incurred by the appellant
company included there in expenses incurred by the appellant
bompany on its staff. The learned CIT’ (Appeals) has determined the
amount attributable to the staff on an arbitrary basis at 30% of such
expenses It is contended that the actual amount of expenditure
attributable to the staff should have been excluded while determining
disallowance of business promotion expenses [ CIT vs. Expo
Machinery Limited 190 ITR 576 (Del)]

Ground of Appeal # 3 :

That the levy of interest is legally untenable and must be quashed

Contention :

As there was no specific direction in the Assessment order for the
levy of interest. There cannot be levied any interest under Section
234A, 234B,234C on the appellant company. [ Commissioner Of
Income Tax & Ors. V. Ranchi Club Ltd. 247 ITR 209 (SC)] .

Similarly , the assessing officer’s action in not setting this loss against
other income of the assesses is also upheld.

4. Ground No.2 related to disallowance of office expenses of Rs.
49,818/- from the details submitted the assessing officer found of Rs.

1,09,637/- is on account of business promotion expenses and the
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sale has been incurred on food beverages hosting of lunches/ dinner
in hotels, clubs and hospitality expenses of similar nature. The above
being in the nature of entertainment expenses statutory disallowance
of Rs. 49,818/- (50% of the amount in excess of Rs. 10,000/-) was

disallowed.

4.1 During the appellate stage, it was argued that past of the expenses
relate to staff and only the expenses of the extent it relates to
customers can be regarded as entertainment and therefore the
only 50% of that expenses should be considered as
entertainment expenditure and not the whole expenses in line with
the Delhi High Court’s decision in the case of CTT Expo.

Machinery Ltd. ITR 5§76 (Delhi).

4.2 | have considered the submission of the appellant The
assessing officer is directed to Treat 30% of the expenses of Rs. |
1,09,637/- forwards employees participation and the balance as
entertainment in the High Court’'s decision in the case of Expo

Machinery Ltd. (Supra) and recalculate the disallowance u/s 37

(2.A).

5 Ground No. 3 relates to disallowance of Rs. 9,391/- as penal
payment made to delhi Stock .This Payment was not regarded as

incidental to  the business by the assessing Officer and disallowed

being penal in nature.
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51 | have considered the facts of the case and the rival submission.
In the case the Payment to National Stock Exchange was for purpose of
business. The payment of interested for delayed payment is therefore
incidental to the business. It is not a penalty for infraction of any law. This
matter has been considered by me in cases of other brokers. There is

ample authority for the

proposition that a penalty imposed for breach of any law during the
course of the trade cannot be described as a commercial act . The
decision of the Hon’ ble Supreme Céurt in the case of Hazi Azizzi
and Abdool Shakoor Bros V. CT! (1961) 41 ITR 350, is a clear
authority on the issue that interaction of law is not a normal incident
of business and therefor , no expenses which is paid by way of
penalty for breach of the law can be said to be an amount wholly
and exclusively laid out for the purpose of business. However, there
are exceptions to this general rule . In 2 cases where penalty is paid
for an fault of the assesses , The expenditure by way of penalty
bonafidely incurred may be allowable. The Hon’ ble High Court in
the case of CIT V Panna Lal Barottam Das & Co. (1968) 67 ITR 667
_held that where the assessee purchased imported goods. Under the
Bonafide belief that the import was made in lawful manner but
subsequently paid penalty as the goods was illegally imported the
penalty WOuId and allowable expenditure . There are also causes
that penalty paid for breach of a contract is in nature of damages

though the ................... used may be penalty . The loner is an
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ordinary incident of business and may be allowed as business
expenditure , but the latter arises on a wrongly act and is not
allowable | Laxmi Narayan Gauri Shanker V CIT (1975) 100 ITR
143 (Pal). There are also case that where interested which is termed
as penalty under the Sales Tax Act is paid, the same is a normal
business expenditure . The test is to fine whether the expenditure
was the normal incident of business or it. Was incurred because
of violation , it will be clear that the impugned payment were not
made by the appellant has to satisfy certain conditions regarding
delivery, margin money , had delivery and filing of various account,
Many a time these obligations are not filled and the exchange make
some import which is in the nature of compensation payment or
fee for late filling of account . There infringements do not involve
infraction of any statutory law or regulations there under is force.
Accordingly it is held that the expenditure was not penalty but a
normal business expenditure. The Punjab & Haryana High Court
has held that where penalty was levied for late delivery of goods, it
was deductible nor being for infraction of law 222 IT 772
(Punjab). The Payment to stock exchange are due to non — delivery /
short delivery of share and delayed payment at the point of pay in

and pay out Accordingly the additional of Rs. 9,391/- is deleted.

6. The result the appeal is penity allowed.

(MILAP JAIN)

Commissioner of Income Tax
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(Appeals ) XlI, New Delhi
Copy to:
1. The CT Delhi-V

2. The Assessing Officer

3. The Appellant

Xil, New Delhi
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IN THE INCOME TAX APPELLATE TRIBUNAL
DELHI BENCH : B : NEW DELHI

BEFORE SHRI T. N. CHOPRA AND SHRI Y. K. KAPUR

ITA NO.109/Del/2001
Assessment Year : 1997.98

M/s. SRJ Securities Ltd. Vs ACIT, Cir.7(4)
® 17, Netaji Subhash Marg Vikas Bhawan, IP Estate
‘ Daryagan;j New Delhi
New Delhi — 110 002
(Appellant) (Respondent)

Appellant by : S/Shri C. S. Aggarwal, Rajesh Mehrotra
Respondent by : Shri Navin Chandra, DR

ORDER

yxar vy

‘PERY. K. KAPUR, JUDICIAL MEMBER
The assessee being aggrieved by the order dated 19" October, 2000

passed by the CIT(A) has invoked jurisdiction of this Tribunal and challenged

the same on the grounds detailed below : -

“On the facts and in the circumstances of the case and in law the
action of the authorities below in treating the business loss of
Rs.37,40,568/- on delivery based purchase and sale transactions of

shares as speculative is arbitrary, erroneous and illegal and must be

quashed.

2. Further, the action of the authorities below in disallowing office
expenses in a sum of Rs.38,373/- is arbitrary, improper and

untenable must be quashed.

3. That the levy of interest is legally untenable and must be

quashed.
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2. To adjudicate the controversy involved in the present proceedihgs,
we must at the threshold refer to certain relevant facts available on

record.

3. The facts as available on the record are that the appellant is a
company incorporated under the Companies Act. The appellant company
claims to be the Member of thé Delhi Stock Exchanges as well as the
National Stock Exchange. It is also the case of the appellant that they are
engaged in the sale and purchase of shares on behalf of their clients on
which they earn brokerage and also are engaged in the sale and purchase of
shares for themselves. For the assessment year 1997-98 for which the
relevant accounting year is 1996-97, the assessee filed its return of income
and in the return of i .come filed, the assessee claimed to have earned a
gross commission from the activity of sale and purchase of shares on behalf
of its clients amouhting to Rs.62,39,332.69. During the same year, the
assessee claimed to have suffered a loss for a sum of Rs.37,40,658/-. The
said 1oss w hich was incurred by the assessee comprised of two amounts,
namely, a sum of Rs.2,40,957/- which was suffered in purchase of those
shares in which no delivery was taken while the balance amount of loss i.e.,
Rs.34,99,611/- was suffered in those scrip where the delivery was taken.
The assessee while filing his return adjusted the loss suffered by him in the
purchase of shares which amounted to Rs.37,40,568/- against the receipts of
brokerage for the séle and purchase of shares undertaken by the assessee
on behalf of his clients which amounted to Rs.62,39,322.69 and in this
manner the assessee claimed to have earned a gross profit of
Rs.24.98,674/- (Rs.62,39,332.69 — 37,40,658). It is also the case of the
appellant that he had incurred an expense of Rs.40,51,582/- and, thus,
reducing the expense i.e., Rs.40,51,582/- from the income earned i.e.
Rs.24.98,675/-, the appellant company claim that there was a loss of

Rs.15,52,818 (Rs.24,98,675 — 40,51,582/-) though the appellant claim to
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have suffered a loss of Rs.15,52,818/- from the business in the manner
indicated above, but the appellant declared an income under the head
‘capital gain and income from other sources to the tune of Rs.16,17,224/-.
The appellant in the return filed squared up the loss suffered to the tune of
Rs.15,52,818/- against the income of Rs.16,17,224/-. The appellant after set
off of the aforesaid loss declared a taxable income of Rs.64,412/- (para 10 of
the synopsis). Against the said income of Rs.64,412/- the appellant
company set off brought forward losses of Rs.71,860/- and in this manner

returned negative income of Rs.7,450/-.

4. The AO while finalizing the assessment asked for certain clarifications
from the assessee in terms of the explanation to Section 73 of the IT Act.
Explanation so called for by the AO from the assessee was given by the
assessee vide its letter dated 13" March, 2000 (page 62 of the paper book)

as well as letter dated 18™ March, 2000 (page 54 of the paper book).

5. The AO, it appears after considering the explanation so furnished by
the assessee disallowed the set off of the loans of Rs.37,40,568/-, the AO
made an addition of Rs.49,818/- on account of business promotion expenses
so claimed by the éppellant and in this manner proceeded to frame the

assessment.

6. The assessee b eing dissatisfied with the order of the AO, who had
disallowed the set off of losses of Rs.37,40,568/- and also made an addition
of Rs.49,818/- filed an appeal before the CIT(A) which was heard and

disposed of by the impugned order.

7. Having lost at two places, the assessee, as stated above, has invoked

the jurisdiction of this Tribunal.
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8. At the time of hearing of the appeal, the counsel for the assessee
submitted that the appellant company is engaged in the sale and purchase of
shares. It was stressed by the counsel for the assessee that in the process
of sale and purchase of shares, certain clients do not honour their
commitment and take deliveries as a result of which the assessee who is
bound by the terms and conditions of the Stock Exchange and the rules
framed by them has to take up the deliveries. According to the assessee, it
is on account of the failure on the part of the clients, the assessee had to
purchase the shares and any loss incurred in the purchase of shares has to

be taken as the business loss and the said loss is allowable to the Members

of the Stock Exchange.

9. In the alternative, it was argued by the Id. Counsel for the assessee
that the business of the assessee being sale and purchase of shares, which
includes the sale and purchase on behalf of the clients as well as the sale
and purchase on his on behalf, the said business being a composite
business, the loss, if any, occurred in one part of the business is allowable to

be adjusted against the other part of the business.

10. Another argument that was raised during the course of hearing was
that provisions of explanation to Section 73B are not applicable for the
reason that the assessee is an investment company and, therefore, the
losses that incurred to an investment company during the course of business

dealings do not fall within the parameters of the explanation.

11. The Id. Counsel for the assessee during the course of hearing
stressed that the explanation does not qualify the expression ‘purchase and
sale of shares of other companies’ with the expression ‘on its own account,’
According to the Id. Counsel as the explanation does not make any

clarifications, the entire business of the assessee which includes business
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consisting of sale and purchase of shares on behalf of the clients should be

deemed as speculative business as per the explanation.

12.  Ld. Counsel for the assessee submitted that in the eariier years
despite there was _Explanation to Section 73 the identical claim of the
assessee have not only been allowed by the Revenue, but accepted by the

Revenue.

13.  Lastly, according to the counsel, the business of share broking
consists of both purchase and sale of shares on behalf of others as well as
on his own behalf and there is no dividing line between the two, it was in
these circumstances suggested once again that the entire business should

be taken as composite business.

14.  To the arguments raised by the counsel for the assessee, the Id. DR
during the course of hearing submitted at the outset that the assessee
company is not that kind of a company whose gross total income consists
mainly of income which is chargeable under the head interest on securities
income from house property, capital gain and income from other sources or a
company, the principal business of which is the business of banking or
granting of loans or advances. According to the Id. DR, Explanation to
Section 73 only protects those companies referred to in the Explanation. The
Id. DR submitted that the word “mainly used” in the Explanation is very vital‘
and the income of the company, which is the appellant before this Tribunal,
has to be mainly from the heads mentioned in the Explanation, which is not
the case here. A fter having said so, the Id. DR drew our attention to the
details furnished by the assessee regarding the source of income and
submitted that the income of the assessee is not mainly from the categories
mentioned in the Explanation, and, therefore, the assessee is not protected

by or excluded from the Explanatibn.
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15.  After having said so, the Id. DR submitted that the businegs of the
assesee has two facets and one éannot be equated witH the other. The two
facets of the business of the assessee, according to the Id. DR were income
from the share broking business and the income or loss on account of trading
in the shares in his own account. The Id. DR submitted that there is a
distinction between the broker and the dealer. It was the case of the Id. DR
that the share broker is one who does sale and purchase on behalf of others.
According to the Id. DR it is the commandment of the others i.e., the clients
on whose behalf the broker purchases the shares which prevails. The
dictum of the client is to prevail wﬁen the assessee is working as a broker for
his clients who says what to purchase, how many at what rate and of which
company and sell what shares and at which rate. After having said do, the
Id. DR submitted that the broker cannot deviate from the dictum of the client
and while in the case of own trading the person concerned which is the
assessee in this case is a master of his own. While advancing his arguments
further, the Id. DR submitted that in the case of share broker who buys and
sells the shares on behalf of others, there is no risk involved for the reason
that whether an indi;/idual who is a client suffers profit or loss, the broker is
entitted to his commission. According to the Id. DR, the element of‘
commission is constant, be it an upward trend in the market or downward
trend in the market, it is the client who looses or gains in the transaction, but
the broker gets his commission which is fixed as per the norms laid down by
the Stock Exchange. While advancing his arguments further, the Id. DR
sought to d raw distinction that when an individual is a cting as a dealer or
working as a dealer, he ié a master of his own what scrip to buy, when to buy
and what quantity to. buy are a decision of his own. The element of profit or
loss is of his own. He cannot transfer the profit or loss to some one else, it

is he who has to suffer it. On this analogy, the Id DR submitted that the two
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businesses i.e., the business of shares broking and share dealing are two

independent business.

16.  After having said so, the Id. DR submitted that Explanation to Section
73 applies with full force in the facts and in the circumstances of the case for
the reason that since the assessee was purchasing and selling the shares of
other companies, the assessee which is a company within the meaning of
Companies Act, falls within the dictum of the Explanation which talks of “such
company shall, for the purposes of this Section, be deemed to be carryingon -
speculation business to the extent to which the business consists of the

purchase and sale of shares.”

17. Placing heavy reliance on the wordings in the Explanation to Section
73, the Id. DR submitted that the amount of Rs.62,39,332/- has been
received by the assessee in the form of commission from the sale and
purchase of shares .on behalf of the clients while the loss of Rs.37,40,658/-
incurred by the assessee is on account of the speculative business
undertaken by the assessee within the meaning of Explanation to Section 73
and since the spheres of both the businesses vare different, the gain of one
cannot be permitted to be squared up against the loss of others in view of the
analogy of the Explanation. The Id. DR also drew-our attention not only to
the Explanation to Section 73, but also to Section 43(5) of the IT Act was well
as Section 73 to explain as to what is the speculative business and the Iossz
in speculative busin.ess can only be set off or carried forward for set off

against another speculative business.

18.  While advancing his arguments further, the Id. DR submitted that the
submissions made by the counsel for the assessee that he has suffered
losses on account of the fact that certain clients backed out is unfounded.

According to the Id. DR, the admitted case of the assessee before the AO
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was that the transactions in the sale and purchase of shares was made by
the assessee in his own account and deliveries were taken in his own
account and it was not the case of the assessee before the AO that the
clients refused to take delivery. In this regard, the Id. DR drew our attention
to the letter of the assessee dated 13™ March, 2000 placed age page 62-63
of the paper book as well as 18™ March, 2000 at page 54-55 of the paper

book in substantiation of his submissions.

19.  While replying to the arguments of the assessee’s counsel that the
identical claims were allowed in the earlier years, the Id. DR submitted that
merely because the claims have been allowed in e arlier years is no good
ground that the same cannot be reopened or re-examined. For this, Id. DR
submitted that as far as the principles of res judicata are concerned, they are
not applicable to the tax proceedings because each year under the IT Act is
to be taken as an independent year. Both the sides very laboriously made
submissions and pléced reliance on certain legal precedents. While the

counsel for the assessee relied upon:-

i) 204 ITR (Bombay) CIT Vs. Lallubhai Nagardas and Sons.

ii) 35 ITR 408 (Delhi) CIT Vs. V. S. Teja Singh

i)  86ITR2(SC)CIT Vs. V. Sakarlal Balabhai

iv) 2551 TR 147 (SC) Padmasundara Rao (deceased) and Others Vs. )
State of Tamil Nadu and Others.

V) 60 ITR 354 (P&H) Kanahaya Lal Puran Mal vV CIT

vi) 161 ITR 413 (Cal) CIT Vs. Nirmal Kumar & Co.

vii) 46 ITR 144 (SC) CIT Vs IM/s Shoorji Vallabhdas and Co.

viii) 161 ITR 365 (SC) Patnaik & Co. Ltd. Vs. CIT, Orissa

ix) 131 ITR 548 (SC) K. P. Varghese Vs. ITO, Ernakulam & Another.

X) 256 ITR 1 (Del) CIT Vs. Kelvinator of India Ltd.

xi) 41 ITD 469 Rajan Enterprises (P) Ltd. Vs. Income Tax Officer
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xii) 43 ITD 308 M. Gulab Siungh & Sons (P) Ltd. vs. Inspecting Asstt.
Commissioner.
xii) 58 ITD 360 (Bombay) Samba Trading & Investment (P) Ltd. Vs. Asstt.

Commissioner

20. The reliance was also placed by the Id. DR on
i) 192 ITR 365 CIT Vs. Arvind inv. Ltd.
ii) 253 ITR 401 Aryasthan Corpn. Ltd. Vs. CIT
iii) 212 ITR 540 CIT Vs. Amrit Lal & Co.

iv) 208 ITR 1023 Eastern Aviation Industries Ltd. CIT.

21.  Though the aforesaid submissions were made by both the parties on
Ground No.1 of the appeal, the learned Counsel for the appellant assailed
the order of the CIf(A) and submitted that no reasons have been given by
the authorities below for disallowing the claim of the expenses to the tune of

Rs.38,373/-.

22.  To the arguments of the learned counsel for the assessee on Ground

No.2, the learned DR relied upon the order of the authorities below.

23.  After having made submissions on Ground No.1 and 2, the counsel for
the assessee while making his submissions on Ground No.3 refered to the
order of the assessment and submitted that there was no specific direction in
the assessment order for levy of interest. According to the counsel, as therel:
was no specific order to charge interest in the body of the order, interest u/s
234-A, 234B and 234C could not be charged on the appellant company
because as per the submissions of the counsel, it is incumbent upon the AO
to say so with regard to charging of the interest and under what provisions in
the body 6f the order. For this, the learned counsel for the assessee sought
to draw strength from the judgement of the apex court reported in 247 ITR

209 in the case CIT Vs. Ranchi Club and also two decisions of the
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jurisdiction of the High Court in case CIT Vs. Inchcape (I) Pvt. Ltd., ITA

46/202 and also ITA' 80/2002 CIT Vs. Goldtex Furnishing Industries.

24. To the said argument of the Id. AR, the Id. DR submitted that the Apex
Court in the case of AMH Ghajwala reported in 252 ITR 1 has held that there
is no power to waive interest vested with the tax authorities and, therefore,
even if it is not in the body of the order, the same can not be deemed to have
been waived. The reference by the Id. DR was made to the orders of the

authorities below in this regard.

25. We have heard the partieé and taken ourselves through the record.
The moot question that arises for consideration in these proceedings pending
before us is as to whether the assessee was dealing on his own account or
on the account of his clients. When we say this, we are conscious of the fact
that the assessee on the one hand is doing business of sale and purchase of
shares on behalf of his own clients and on the other hand he is doing
business of sale and purchase of shares on his own account. We are
concerned with the sale of purchase of shares on his own account, and,
therefore, we are cohcerntrating on these proceedings on this very line of the
business carried out by the assessee. To adjudicate this controversy as to
whether it was the sale and purchase of shares on behalf of the clients or on
his own account, we must refer to the proceedings before the AO and which
ultimately culminated in the assessment order. When the assessee filed its
return and the a ssessment p roceedings e manating there from started, the
AO was not satisfied with. the claims of the assessee on account of loss of
dealing in shares made by the assessee and called upon the assessee to
explain as to why thé_ claim made on this account be not disallowed. To the
query raised by the AO, the assessee vide his letter dated 8™ March, 2000
nowhere informed the AO having p urchased the s hares on behalf of their

clients, who had backed out resulting in the assesseetobeartheload of
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these shares with respect to which the contracts have been breached by the
clients. Further to letter of 8" March, 2000, the assessee vide another
communication of 13" March, 2002 admitted that these shares were
purchased by him and his property and stock in trade belong to him. We
must at this stage reproduce the letter of 13" March, 2000 addressed by the

assessee to the AQ:-

“To

The Assistant Commissioner of Income Tax
AO Circle 7(4) ,

Vikas Bhavan,

New Delhi.

Ref: M/s. SRJ Securities Ltd.
A. Y. 97-98

Dear Sir,

With reference to your Notice, we have to submit that Assessee
Company is dealing in Purchase & Sales of S hares and broking business
from last 3 years. The assessee company is Member of the Delhi Stock
Association Ltd. and National Stock Exchange of india, Bombay. The main
object of Assessee Company is also to deal in purchase/sale of shares and
brokerage business. During the year under assessment, assessee company
is holding opening stock of shares 1126714.27 and during the year purchase
of shares for Rs.12839747.60 and sale of shares is Rs.17003024.79 as
compared to last year opening stock Rs.27085530.25. Purchase of shares
Rs.36517252.86 and sale of shares is Rs.4985104.44. Purchase and sale of

shares is regular business of assessee company since staring of business.

We confirm that all the shares in opening stock are transferred in the name of
Assessee Company and delivery of purchase of shares are taken during the
course of business and sold during the year in the market on delivery basis
partly in Delhi Stock Exchange and partly in national Stock Exchange.

All the details of purchase and sale of shares along with copy of bills had
already filed at the time of hearing in which Assessee Company incurred
major losses. Mostly shares are transferred in the name of the company
being opening stock and sold during the year in the market on delivery basis.
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Details of purchase and sales of shares in 112 scrips i.e., ACC Ltd., Benzo
Petro, Dewan Housing and Finance Ltd., GTC Ind. Ltd., Maral Overseas Ltd.,
Sanghi Polyester, Sterlite Communication uniplas Ltd., V.P. Polycon Ltd.,
Rathi Ispat Ltd., Spic Flutries Ltd., Vysya Bank Ltd., had already filed along
with copy of Bills on earlier hearing. We have submit that out of 12 scrips for
which details are filed, 11 shares scrips are in the opening stock of shares in
hand of Assessee Company. All the shares are transferred in the name of
Assessee Company. All the shares are transferred in the name of Assessee
company and sold during the year on delivery basis in market. Transaction
of remaining one share is during the year under assessment an all the details

for the same were also filed in earlier hearing.

Keeping in view of the above said facts, it is confirmed that all the transaction
are delivery basis, Purchase and Sale of shares is regular business of the
assessee company and same is carried forward year to year and declared in

income tax return in earlier years.

Regarding loss in shares Trading we have to submit that purchase and sale
of shares is part of regular business of Member Broker and the same is also
carried forward from year to year and declared in Income Tax Return in

earlier years.

Keeping in view of the above said facts, it is requested that Loss of Delivery
basis purchase and sale of shares business and arbitrage should be allowed

to the assessee company which is regular trade of Member Broker.

Thanking you,

Yours faithfully,

For S. Kumar & Associates
Chartered Accountants

Encl; as above.”

26. After this communication which nowhere reflects that the shares were
bought on behalf of clients, there is no other communication on the record

made by the assessee to the AO which could reflect that the shares were
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purchased by the assessee on behalf of his clients, who had backed 6ut, as
a result of which the assessee wés left to bear the burden of these shares
which has caused loss to the assessee. To the contrary it was the consistent
stand of the assessee before the AO that the shares which have caused loss
was his property. This fact is fortified that the shares which according to the
assessee caused loss formed part of his opening and closing stock. Plasing
relieance on Explanation to Section 73 and some legal precedents, the AO

proceeded to reject the same.

27. Before the CIT(A), forthé firsttime an argument was made in the
communication of 19" October, 2000 that the shares were purchased on
behalf of the clients who had backed out and this resulted in the assessee to
take the burden of those shares consequent thereto resulting in loss.
Though the argument was raised before the CIT(A) with regard to the clients
having backed out, but it appears that neither any evidence in support of the
arguments raised was placed, nor any permission to place the same was
sought so much so as to who were the persons who placed orders for
purchase of shares, how much sﬁares were bought, when were the contract
note was signed, at what rate the share were bought was absolutely missing
before the CIT(A). This evidence was also not placed before the AO and to
the contrary, we must say that before the AO it was a clear admission made .
by the assessee all these shares belonging to them. Ample evidence was
placed before AO which demonstrated clearly that these shares formed part

of his trading stock, the details of which were filed before AO.

28.  Asthe assessee had no evfdence to substantiate the arguments made
and that too for the first time before the CIT(A) with regard to purchase of
shares on behalf of clients, who did not take the delivery and no evidence

was filed before either of the authorities below as well as before us, we feel
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that it is a ground taken by the assessee for the heck of a ground, and,
therefore, not seriously pressed before the CIT(A). At no point of time either
before us or before the authorities below, the assessee had made an attempt
to produce any evidence in support of any breach of contract, if any,
committed nor placed any contract notes before us in the absence of which
we fe?I as stated above that though the ground was raised, but not seriously
agitated before the CIT(A) and that is why there are no findings on this issue
nor any serious grievance has been made before us to the order of CIT(A).

29. Before us also an attempt was made to persuade us that as the loss
has been suffered on account of the breaches committed by the clients who
have failed to take delivery of shares, the assessee/appellant company is
entitled to square up the loss from the profits of the business, being a
composite nature of business. Various judgements were sought to be relied
upon w hich we will deal later, but we may at this stage say that after the
- assessment was completed wheréby the loss was disallowed, the assessee
for the first time made a half hearted attempt before the CIT(A) putting the

blame on his clients. N o evidence worth its name was placed before the

CIT(A) as to who were the clients, how much quantum was purchased, what

is the address of the cl’ie'n’t.; So Mmyuﬁé‘h‘ sothecontract ﬁote which is the

- L b
A S e g e e

fuﬁdéf;wéhtal docu‘ment in share business was not placed. On the one side
this is the situation that the vital evidence has been withheld while on the /
other hand there is a categorical admission made by the assessee in the
communication referred to an reproduced above that the shares belong to
them. In the light of the categorical admission made in the letter of 13ath
March, 2000, which has been extensively reproduced above as well as letter
of 8" of March, 2000, we have no hesitation in saying that the shares against
which the loss has been suffered were purchased by the assessee in his
account own and for his own benefit. The story of the client having backed

out of their commitment is devoid of merit and is not based on any evidence.
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In the light of the above discussion we have no hesitation in holding that the
shares were purchased by the assessee on his own volition.

30. This brings us to another argument of the assessee that it is a
composite business and being a composite business the entire business has
to be taken as a whole, be it a business of dealing on behalf of clients orbe it
a speculative business. We are afraid, we cannot persuade ourselves to this

arguments despite best efforts made by the counsel for the assessee. We

are unable to persuacz ourselves in this regard because of the reason

that there is a distinction between a dealer and a broker and the distinction is

that a dealer sells his own goods whereas a broker sells or arranges sale of

goods of others. It is not something new that a person may be performing

both the functions as a dealer and as a broker, but under no circumstances

can it be said that dealer and broker have the same business though in |
certain situation it may be the one individual who may be performing the

same. Apart from this, we have very seriously considered the factual aspect

of the matter and are persuaded to adopt the reason advanced by the Id. DR

during the course of hearing that the business of a dealer and a broker arc

different for the reason that in the case of a broker there cannot be any

element of loss because he works on a confirmed order and a confirmed

commission. | nthe case of broker he is not a master of his own, but he

works at the dictum of the client. The element of risk is minimum, but in the

case of dealer the situation is poles apart because of the fact that he is not

guided by any one, the lelement of risk, the profits are more the decision is of

his own, etc., etc.

31. As the share broker and the share dealer are two independent

persons, we have no hesitation in observing at this stage itself that the

business of share broker and share dealings are not one and the same

business.
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32. The next question that arises for consideration is whether the
business carried on'by the assessee company on the one hand carries on
the sale and purchase of shares on behalf of his clients and on the other
hand purchase and sale of shares on his own can be said to be a speculative
business as suggested by the appellant. When we examine this in the light
of the explanation attached to the Section, the answer to this question is
given in the statute itself. The statute lays down in the explanation that
where the business of the company consists in purchase and sale of shares
of other companies [other companies (assessee company) emphasis
supplied] shall be deemed to be carrying on speculation business to the
extent to which the business consists of business of purchase and sale of
shares. A bare look at the explanation leaves no room to doubt that when a
company like the appellant company before us enters into a transaction vis-
a-vis the sale and purchase of shares to its own account, it is deemed to be
into the speculative business. The commission earned by no stretch of
imagination in the form of brokerage can be said to be his speculative
business income for the various reasons stated above. Section 73 of the IT
Act, more particularly sub-clause 1 is categorical and mandates that the
speculation loss has to be set off against a speculation profit and not
otherwise. When the assessee earns commission through confirmed order
from the parties, how can it said to be a speculative business. As the
commission earned from the business carried out for the clients is not a
speculative business, we are afraid it could not be set off against any
speculative loss. When the legislature mandates that a company entering
into the sale and purchase of shares is deemed to be into speculative
business the losses suffered has to be adjusted against the profits of the
speculative business and not against any other business. We, therefore, are

of the opinion that the AO was right and so was the CIT(A) when they
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disallowed the claim of the assessee on account of loss incurred by the
purchase of shares.

33. This brings us to another argument raised at the bar by the Id.
Counsel for the assessee which has been reproduced above thatas the
main business of the assessee isthe one of interest on s ecurites, ¢ apital
gain, etc., it is excluded by virtue of the provisions of the Explanation to
Section 73. According to the ass.essee the main income of the assessee is
from the interest and capital gain. When we examine the record, we find that
the assessee though has earned some amount from the capital gains and
interest the bifurcation or details of which are not there, but that is only very
marginal than the income from the sale and purchase of shares. In this view
of the matter, we have no hesitation in observing that the main income of the
assessee is not from interest on securities, income from house property,
capital gain and income from other sources and, therefore, the protection of
Explanation to Section 73 is not available to the assessee.

When we examine further the nature of the business carried out by the
assessee in the light of the Explanation to Section 73, we find that the
assessee is not into the business of banking or granting of loan or advances.
Consequent to the assessee’s main income, not being from interest on
securities income house property, capital gain or the assessee is not being in
the business of granting loan or advances, we feel that the provisions of

Section 73 have rightly been applied in the case of the assessee.

34. This brings us to another argument of the assessee where under it
was argued that in the previous years identical claims of the assessee on
account of losses suffered in similar manner have been allowed, and,
therefore, there was no reason to deviate from the past practice in the year
under consideration. According to the assessee, the law of consistency

should prevail. The argument though raised at the bar was impressive but






while advancing the said argument the counsel for the assessee lost sight of

the fact that the res judicata is not applicable to the tax proceedings as every

year is independent.

As the princ;iples of res judicata are not applicable to the tax
proceedings, we feel that even if a particular claim akin to the one raised by
the assessee in the year under consideration has been allowed in earlier
years, no advantage can be drawn by the assessee of earlier assessment
orders passed allowing this kind of claim. We must at this stage itself point
out that we have examined this matter thereadbare and have not hesitation
in observing that even in the earlier years the assessee was not entitled to
claim for losses having been suffered by him on account of speculative
business, on which too much reliance has been placed and which, as stated

above, is of no consequence.

35. We now proceed to examine the judgements relied upon by the

assessee during the course of hearing.

36. 204 ITR 93 CIT Vs. Lallubhai Nagardas & Company. The counsel for
the appellant has relied upon the said judgement in support of his contention
that share broker and share dealfng are integral part of the same business
and both the business can be conducted by one individual/person. There is
no dispute on the proposition that one person can conduct both the business,
but the question is whether the share broker and share dealing can be said

to be one composite business.

This judgement d oes not advance the case of the appellant for the
reason that in this case the issue before the Bombay High Court was as to
whether the share broking business is a business or profession and it was in

this context the Bombay High Court after drawing a distinction between a
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‘dealer and a ‘broker held that share broker and share dealing is a business
and not profession.” Since the issue before the Bombay High Court was

different, this judgement does not help the assessee.

37.  Another judgement on which reliance was placed by the Id. AR was
the one reported in 86 ITR 2 (SC) in the case of CIT Vs. Vadilal Lallubhai for
the proposition that legal fictions are only for a d efinite purpose for w hich

they are created and should not be extended beyond their legitimate field.

We may observe that in this case in view of explanation attached to
Section 73 wherein it has been mandated that where in part of a business of
a company consists in the purchase and sale of shares of other companies,
such company shall for the purposes of this Section be deemed to be
carrying on the speculation business to the extent to which the business
consists of purchase and sale of shares. All that the legislature has
mandated is that to the extent of sale and purchase of shares, the
businesses of the company shall be deemed to be a speculative business.
What the authorities below has done is that they have segregated the two
businesses and to the extent it related to the transaction with regard to sale
and purchase of shares under the deeming provision they have taken as the
same to be speculative business. We are, therefore, of the opinion that the
judgement relied upon by the counsel for the assessee does not advance the
case of the assessee for the reason that the authorities below have not
extended the deeming provisions beyond its legitimate field. This judgement

does not in any manner advance the case of the assessee.

38. The next judgement on which reliance was placed by the counsel for
the assessee was the one reported in 255 ITR 147 (SC) in the case of

Padma Sundararao (deceased and other Vs. State of Tamil Nadu for the
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proposition that the language employed in the statute is determinative fact of
the legislative intent and the court cannot read anything into the statutory
provision which is not there. We are afraid that the context in which the
judgement is cited is not apt to the situation for the reason that the authorities
below have only applied the provision of Explanation to Section 73 with
respect to the shares purchased by the company pertaining to which it has
suffered loss, and have applied the said provision in its true sense and

perception. This judgement also does not support the case of the assessee.

39. The counsel for the appellant also placed reliance on the judgement of
the Punjab & Haryana High Court reported in 60 ITR 354 in the case of
Kanhayalal Puran Mal Vs. CIT and in this case the issue before the Punjab
& Haryana High Court was whether the assessee was entitled to set off the
loss suffered by him in his speculative business against the profit earned by
the assessee by way of commission in respect of transactions entered into
on behalf of its constituents in the foreign exchange. The High Court
answered the question against the assessee. We may in this respect refer to
the observations of the High Court at page 354 of this report which are in the

following terms : -

“Where the assessee who was a member of the foreign exchange and
also carried on a speculative business on his own behalf claimed to
set off the loss incurred by him in his own speculative business
against the commission received by him in respect of forward
transactions entered into on behalf of his constituents as member of

the foreign exchange :

Held, that on a true interpretation of section 10 and section 24(1) and
the first proviso thereto, of the Indian Income-tax, 1922, the assessee
was not entitled to claim a set off of the loss suffered by him in his own
speculative business against the profits earned by the assessee by

way of commission in respect of transactions entered into on behalf
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of his constituents in the foreign exchange as the speculative business
of the assessee and the commission agency were distinct

businesses.”

40. The High Court in the aforesaid report also referred to a full Bench
decision in the case of CIT Vs. Ram Sarup wherein the full Bench has held:

“On a true interpretation of section 10 and sub-section (1) of Section
24 of the Income-tax Act and the first proviso thereto, an assessee
is not entitled to claim a set off of the loss suffered by him in
speculation business against the profits of the assessee in a business

other than a business consisting of speculative transactions.”

41,  The aforesaid observations of the full Bench find a place at page 356
of the report. We may observe that the observations of the High Court
support the case of the Revenue than the case of the assessee. The
assessee during the course of hearing relied upon a judgement of the
Calcutta High Court reported in 161 ITR 413 in support of his argument that
the speculative loss was entitled to be set off against the brokerage income.
We may at this stage say that the assessement involved in this case is
earlier to the incorporation of the Explanation to Section 73 and, therefore,
this judgement has no application to the facts of the case as the explanation
was not consideréd.. During the course of hearing emphasis was laid by the
counsel for the assessee on a judgement reported in 206 ITR 291 in the
case CIT Vs. V.S. Dempo and Co. Pvt. Ltd. in support of his proposition as to
what are the factors for determining the business loss, but, we are afraid that
even this judgement does not come to the rescue of the appellant for the
reason that in the case before us the question is of the interpretation of
Explanation to Section 73 of the IT Act which was not the case in the said
report. What we have to see is as to whether the assessee has carried

out speculative business withih the meaning of Explanation to Section

73 or not. Once we hold that this was the speculative business the
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provisions of Section 73 would apply and, therefore, this judgement would
not help the assessee at all. For the same reason we may also say that the
relieance was placed by the assessee on 161 ITR 365 (SC) Patnaik & Co.

Ltd. Vs. CIT does not come to the rescue of the assessee.

42.  Another line of argument of the assessee during the course of hearing
was based on the circularissued by the a ufhorities being Circular N0.201
dated July 24, 1976 and submitted that the circular gives the intention behind
the incorporation of the explanation and is binding on the Revenue. Certain
judgements in supp;)rt of this were also cited including the one reported in
CIT Vs Kelvinator of India Ltd. 256 ITR 1. There cannot be any possible
dispute either on the line of argument raised by the assessee or on the legal
support drawn by him. But, when we examine the circular, we find that the
circular is categorical in its terms and has been issued with the object of
pinning down those companies who want to reduce the taxable income of the
companies under their control. We are afraid that the circular is clear in its

intent and also does not support the stand of the assessee.

43. Reliance placed by the counsel for the assessee on the judgement of
the Mumbai Bench reported in 41 ITD 469 is also unfounded for the reason
that in this case it was held that the assessee was an investment company
which is not the case here and, therefore, the provisions of Section 73 are

clearly applicable in this case.

44. Likewise, in 43 ITD 308 in the case Gulab Singh & Sons Pvt. Ltd., Vs.
ACIT, it has been held that the assessee was an investment company which

is excluded from the application of the provisions of Section 73. ‘

45. We, therefore, say that the judgements relied upon by the assessee

do not advance the case further in his favour and have, therefore, no
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hesitation in saying that they are not applicable in the facts and

circumstances of the present case.

46. Now, coming to the judgements relied upon by the Id. DR, we may say
that the observations of the Calcutta High Court in 192 ITR 365 in the case of
CIT Vs Arvind Investment relied upon by the Revenue during the course of
hearing and also reiied upon by the taxing authorities below with full force.
The Calcutta High Court after discussing thg Circular No.204 has explained

the Explanation to Section 73 in the following terms : -

“The provisions of the Explanation to Section 73 have to be contrasted
with the provision of Section 43(5), which defines “speculative
transaction” to mean a transaction in which a contract for the purchase
or sale of any commodity, including any stocks and shares, is
periodically or ultimately settled otherwise than by the actual delivery
or transfer of the commodify or scrips. The Explanation to Section 73
treats any purchase and/or sale of shares by certain companies to be
speculative for the purpose of Section 73 only. For the purpose of
setting off and carrying forward of loss, the buying and selling of
shares by certain companies are regarded\ by the statute as
speculation business, even though the transaction of purchase and
sale was followed up by delivery of scrips and as such cannot be
treated as “speculative transaction” as defined in Section 43(5). The
opening words of the Explanation to Section 73 are “where any part
of the business of a company”. “Any” is a word which excludes
limitation or qualification. A restricted meaning should not be given to
the phrase “any part of the business.” The object of Circular No.204
dated July 24, 1976, is to curb devices to manipulate and reduce the
taxable income of a company under the management of a controlling
group of persons. But the circular has clearly stated in paragraph 19.1
that “the business of purchase and sale of shares by companies which
are not investment or banking companies or companies carrying on
business of granting loans and advances will be treated on the same
footing as s peculation business.” T he phrase in the E xplanation to
Section 73 “to the extent to which the business consisted to purchase
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and sale of such shares” also does not indicate that the Legislature
had several other actual and existing not-speculative activities of
business in mind. It merely indicates that the business activity which
consists of purchase and sale of shares will be treated as speculation
business. If the entire business activity of a company consists of
purchase and sale of shares of other companies, then the entire
business will be treated as speculation business. But, if, apart from
purchase and sale of shares, the company has other business
activities, then those other activities will not be treated as speculation

business.”

47. In view of the observations of the Calcutta High Court referred to
above and in view of the discussion made above, we have no hesitation in
holding that the authorities below were absolutely justified in disallowing the
loss claimed by the assessee being speculative in nature and hit by

Explanation to Section 73 of the IT Act.

48. This brings us to the issue of chargeability of the interest on which we
have been addressed. Some judgements were also cited in support of the
contention raised by the assessee but the moot question that arises in these
proceedings is whether the assessee who has not raised the issue of
chargeability of the interest by the. AO, before CIT(A), can he be permitted to
raise the ground before us, Before the CIT(A) the assessee had raised the

following grounds:-

“1. In considering the loss of Rs.37,40,568/- on the sale and
purchase of shares as speculative in nature and thereby and not
setting it aside against the other income, is arbitrary, illegal, untenable

and improper and must be quashed.

2. In disallowing the office expenses in the sum of Rs.49,818/- is
illegal, preposterous and unfair, and must be quashed.
3. in disallowing the interest paid to NSE is illegal and improper

and must be quashed.”
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A perusal of the aforesaid grounds leaves no grounds to doubt that
the question of changeability of i nterest was not raised before the CIT(A).
Once the question of charging of interest under the Act was not raised
before the CIT(A) and no application for agitating this ground in the form of
additional ground was raised before us we are surprised as to how could we
be addressed by the counsel for the assessee on this ground. In view of this,
we have ho hesitation in rejecting the said ground on this issue alone, in

limine.

49. This brings us to Ground No.2 pertaining to disallowance of office
expenses. We have examined the order of assessment and more

particularly para 3 wherein it has been observed as under -

“3. During the course of the assessment proceedings, vide order
sheet entry dated 22.11.99, details of the “office expenses” debited to
the P&L A/c were asked for. From the details subnamed on 14.12.99
it is seen that out of the above, Rs.1,09,637/- is on account of
“business promotion” expenses and the same has been incurred a
food, beverages, hosting. of lunches/dinner in hotels, clubs and
hospitability expenses of similar nature. The above being in the
nature of entertainment expenses statutory disallowance of
Rs.49,818/- (50% of the amount in excess of Rs.10,000/-) is hereby

being disallowed.”

50. The CIT(A) while considering the said disallowance have restricted it
to 30%. The observations of the CIT(A) in this regard are contained in para

4.2 of the order which are reproduced as under :

“4.2 | have considered the submission of the appellant. The AO is
directed to treat 20% of the expenses x x x x of Rs.1,09,637/- towards
employees patrticipation and the balance as entertainment expenses
in the light of Delhi High Court's decision in the case of Expo
Machinery Ltd. (supra) and recalculate the disallowance u/s 37(2A).”
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51. in view of the judgement of the Delhi High Court in 190 ITR 576 CIT
Vs. Expo Machinery Ltd., we do not intend to interfere win the order of the
CIT(A) and have therefore no hesitation in dismissing ground No.1 and 2 of

the appeal while allowing ground No.3 of the appeal.

52. Before we part with we must say that we have discussed some of the
judgements in this order that does not mean that the others were

reconsidered.

53. In the result, the appeal filed by the assesse is partly allowed.
(T.N. CHOPRA) (Y.K. KAPUR)
ACCOUNTANT MEBER JUDICIAL MEMBER

Dated :

Copy of the Order forwarded to

Appellants
Respondent /{//
CIT U)@/ J{
CIT(A) ), o
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Dated the 6 August, 2003

To

The Asstt. Registrar
ITAT
New Delhi

Sub : Filing of miscellaneous application u/s 254(2) ofthel. T.
Act, 1961 M/s. SRJ Securities Ltd. — ITA No.109/Del/2001
A.Y.1997-98

Sir,

In the case of SRJ Securities Ltd. for the A. Y. 1997-98 the ITAT while
passing its order No.109/Del/2001 dated 6.1.2003 has decided ground no.3
regarding levy of interest in favour of the Department. In this regard para 48

of the ITAT order is reproduced hereunder : -

“This brings us to the issue of chargeability of the interest on which we
have been addressed. Some judgements were also cited in support of the
contention raised by the assessee but the moot question that arises in these
proceedings is whether the assessee who has not raised the issue of
chargeability of the interest by the AO before CIT(A) can he be permitted to
raise the ground before us. Before the CIT(A) the assessee had raised the

following grounds:-

“1. In considering the loss of Rs.37,40,568/- on the sale and
purchase of shares as speculative in nature and thereby and not setting it
aside against the other income is arbitrary, illegal, untenable and improper

and must be quashed.
2. In disallowing the office expenses in the sum of Rs.49,818/- is

illegal, preposterous and unrair, and must be quashed.

3. In disallowing the interest paid to NSE is illegal and improper
and must be quashed.”
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' A perusal of the aforesaid grounds leaves no grounds to doubt
that the question of chargeability of interest was not raised before the
CIT(A). Once the question of charging of interest under the Act was
not raised before the CIT(A) and no application for agitating this
ground in the form of additional ground was raised before us we are
surprised as to how could we be addressed by the counsel for the
assessee on this ground. In view of this, we have no hesitation in

rejecting the said ground on the issue alone in limine.”

But in concluding para 51 the order and ITAT has given the direction
that they have allowed ground no.3 of the appeal. The relevant para no. 51
of the ITAT order is also reproduced here under :

“In view of the judgement of the Delhi High Court in 190 ITR 576 CIT
Vs Expo Machinery Itd. we do not intend to interfere with the order of the
CIT(A) and have therefore no hesitation in dismissing ground no.1 & 2 of the
appeal while allowing ground no.3 of the appeal.”

In view of the above, thus there is apparent mistake in order of the
Tribunal in so far as ground No.3 is concerned. The same may please be
rectified as the matter has been decided in favour of the Revenue in the

operative part of the order.
Yours faithfully,

(R. K. Sharma)
Income Tax Officer
- Ward-9(3), New Delhi
Copy to :
1. The CIT, Delhi lll, New Delhi for information.
2. The Addl. CIT, Range-9, New Delhi for information.

Income Tax Officer
Ward-9(3), New Delhi
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In the Income Tax Appellate Tribunal
Delhi Bench “B”, New Delhi

Before Hon'ble Shri T. N. Chdpra and Hon'ble Shri Y. K. Kapur
In the matter of :
Miscellaneous Application u/s 254(2)

In ITA No.: 109/Del/2001
Assessment Year 1997-98

Date of Order : 6.1.2003

SRJ Securities Ltd. Versus ACIT Circle 7(4)
New Delhi New Delhi

(Now Ward 9(3), New Delhi)
(Appellant) | (Respondent)

Most Respectfully Submitted,

That the captioned appeal of the assessee was disposed off by order
dated 6.1.2003. That there are two apparent mistakes in the order which

require rectification and consequential relief.

2. First Apparent Mistake.
[Relevant paras — 1, 23, 24, 48 and 51].

21 In para 48 on pages 26 and 27, the Hon’ble} Tribunal has been

pleased to dismiss Ground No.3 in limine.

2.2 That the Hon’ble Tribunal had on page 1 of its order reproduced the

I grounds of appeal and Ground No.3 reads :-

Quote

“That the levy of interest is legally untenable and must be
quashed.”
Unquote
Contd/2..






q%

23 That there was no need or occasion to file additional Grounds of
Appeal before the Hon'ble Tribunal as it was there in Form No.36 and the in
limine dismissal is not justified as the Grounds of Appeal raised before the
Hon'ble Tribunal has to be disposed off by a speaking order and in fact it
was disposed off by allowing this ground as discussed in para 51 on pages
27 & 28 of the Order.

2.4  That the Ground No.3 goes to the root of the matter and does not
require investigation of facts and paras 23 and 24 of the order of the Hon'ble

Tribunal [pages 10 & 11] show the discussion of this ground.

2.5 That there was no questionof seeking permissionof the Hon'ble
Tribunal to raise a new ground as this ground was already there and is
discussed in paras 23 & 24 of the Order and the decision is given in para 51.
That therefore, para 48 deserves to be deleted and méy please be deleted.

2.6. That the Author Chaturvedi & Pithisaria’s in their Book Income T ax
Law Fifth Edition Volume 5 have no pages 7763 and 7764 discussed the
Power to allow the appellant to take new ground and have relied upon the
Judgement of the Delhi High Court reported in (1999) 238 ITR 268 and
Supreme Court Judgement reported in (1998) 229 ITR 383.

2.7. And therefore, the prayer is that para 48 of the order of Hon’ble

Tribunal may pleased be deleted.

2.8. Second Apparent Mistake
[Paras 3 to 47 except paras 23 & 24].

Contd/3..
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3.1 Thatin para 30 on page 16 the following discussion is recorded :-

Quote

“This brings us to another argument of the assessee that it is a
composite business and being a composite business the entire
business has to be taken as a whole, be it a business of dealing
on behalf of clients or be it a speculative business.”

Unquote

3.2 Thatthe only relevant Judgement on this issue is the judgement of
Calcutta High Court noted by the Tribunal on page 9 ltem VI of its order “161
ITR 413". That this judgement is again noted on page 23 but the same was
brushed decide by observing that the assessment year involved in that case
was earlier to the Incorporation of the Explanation to section 73 and therefore

that judgements had no application.

3.3 However, when the new provision was incorporated in the statute,
Corporate Membership of Staff Exchange was not permissible and this is a

new development.

3.4  That a finding is required that whether it was a composite business
and the entire business hs to be taken as a whole for a member of Stock
Exchange and there is no distinction between a dealer and a broker when
the person doing the business is a member of a Stock Exchange. That the
Hon'ble Tribunal was aware of this difficulty and para 30 of the order on

pages 17 reads as under : -

Quote
“x x x x It is not something new that a person may be performing
both the functions as a dealer and as a broker, but under no
circumstances can it be said that dealer and broker have the
same business though in certain situation it may be the one
individual who may be performing the same. x x x x x”.
Unquote

Contd/4..
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That the A ppellant Application is that individual (a limited company)
who is a member of a Stock Exchange.

“When the explanation to section 73 was introduced, there was no
corporate membership of Stock Exchange and the only way to reconcile the
strict construction with the Harmonious Construction is by deciding that
corporate members of Stock Exchange are not covered by Strict
interpretation and the requirements of Harmony, u ltimate o bject, logic and
equity support the case of Appellant / Applicant. That it may be held that
member of Stock Exchange is not hit by explanation to section 73 of the
Income Tax Act.

Prayer
Appropriate order may please be passed on the two issues raised in

this application and this application may be heard alongwith revenue'’s
Application MA Application : 387/03 which is fixed on 5.12.03.

24.11.2003 [ S.R.J. Securities Ltd. ]
17, Netaji Subash Marg
Daryagan;
New Delhi — 110 002.
Encl:
1. ITAT Fee Challan for Rs.50/-
2. Order of ITAT.

SUBMITTED IN TRIPLICATE.
e
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IN THE HIGH COURT OF DELHI AT NEW DELHI

Q"
|.T.A. NO.-—~422-0F 2003

qu Privats Dse

THE MATTER OF: .
B -'_' ) db‘u,. )4““.
a 1 SRJSECURITIES LTD ‘“‘;‘;“f - urt of Delldl
e APPELLANT
VERSUS
ISSIONER OF INCOME TAX |
... RESPONDENT
HNEUO OF PARTIES
B 1. WS SRJ SECURITIES LTD
APPELLANT
VERSUS -
# 2. COMMISSIONZR OF INCOME TAX
L RESPONDENT

(RAKESH G (AMIT KHEMKA)( RAJESH GOSWAMI)

PLACE :NEW DELHI- ' -

COUNSELS
DATED: 2003
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High Court of Dalis
17.2.2004
Present: - Mr. Rakesh Gupta for the appellant.

Mr.R.D.Jolly with Mr.Aja Jha -
for the respondent.

ITA No.258/2003

-

[earned counsel for the appellant seeks permission to
wilﬂdmw this appeal with liberty 40 file a fresh appéal, if necessary,
after the appellant's rectification application is disposed of b)-/' the
Tribunal.

The permission is granted. The appeal is dismissed as

- withdrawn with the aforesaid liberty. .
Sd/-

Chief Justice
. 8d/-

Badar Durrez Ahmed, Judge

February 17,2004
as ~
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IN THE INCOME TAX APPELLATE TRIBUNAL
DELHI BENCHES : ‘G’, NEW DELHI

BEFORE SHRI PRADEEP PARIKH, AM AND SHRI NV VASUDEVAN, JM
M.A. No: 4/Del/2004 '
in ITA No: 109/Del/2001

A.Y.:1997-98
SRJ Securities Ltd. Vs ACIT, Cir 7(4)
17, Netaji Subhash Marg Vikas Bhawan
Daryaganj I. P. Estate
New Delhi 110 002 New Delhi
And

MA No.: 387/Del/03
In ITA No: 109/Del/2001

A.Y.:1997-98
ACIT, Cir. 7(4) Vs SRJ Securities Ltd.
New Delhi , New Delhi
(Appellant) (Respondent)

Appellant by : Shri BB Khare, Shri Rajesh Malhotra, CAs
Respondent by : Sri SK Gupta, Sr. DR
ORDER

PER NV VASUDEVAN, JUDICIAL MEMBER

M. A. No.387/Del/03 is a Misc. Application filed by the Revenue and
M.A. No.04/Del/04 is a Misc. Application field by the assessee and both the
Misc. Applications ére filed seeking certain rectifications in the Order of the
Tribunal dated 6.1.2003 passed in the above appeal. The only rectification
sought by the Revenue and the first rectification sought by the assessee is
with reference to the decision of the Tribunal on the question of chargeability
of interest u/s 234 of the |I. T. Act. The aforesaid appeal was an appeal by
the assessee and in ground no.3 the assessee has challenged the levy of
interest (u/s 234) as legally untenable. The Tribunal dealt with this i§sue in
paragraph 48 of its order. The Tribunal was of the view that the question of

charging of interest u/s 234 was not raised before the CIT(A) and no
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application for admission of additional grounds had been filed before the

ITAT and therefore the said ground needs to be rejected in limini.

2. In the present application filed by the assessee it is contended that
since the said ground of appeal was raised in the original Memorandum of
grounds in form no.36 filed before the Tribunal, the observation of the
Tribunal that no application had been filed by the assessee for admission of
the said ground as additional ground is erroneous. It is further contended by
the Id. Counsel for the assessee that the decision of the Hon'ble Supreme
Court in the case of CIT vs. Ranchi Club Ltd. 247 ITR 209 had come to the
knowledge of the assessee only at the time of filing appeal before the
Tribunal and therefore the said ground was raised in the original grounds of
appeal filed before the Tribunal. The Hon'ble Supreme Court has held in the
case of Ranchi Club Ltd. (supra) that no interest u/s 234 can be charged
without a direction in the assessment order. Since in the case of assessee
there was no direction in the assessment order the aforesaid ground was
raised before the Tribunal. In thése circumstances the assessee prays that
the observations of the ITAT that the third ground of appeal needs to be
dismissed in limine for want of application to admit additional ground is

erroneous.

3. We have considered the submissions of the counsel for the assessee
in this regard. We are of the view that the observation of the Tribunal in this
regard can not be said to be erroneous apparent on the face of the order. It
is a view expressed by the Tribunal. In a Misc. application the same can not
be reviewed in the garb of a rectification application the assessee cannot
seek to reagitate an issue which has already been decided. We therefore,

dismiss the M.A. of the assessee on this issue.
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4. in the M.A. filed by the Revenue it is pointed out that the Tribunal in
paragraph 51 of its order had erroneously mentioned that ground no.3 of the
grounds of appeal of the assessee is allowed whereas in paragraph 48 the
prayer against chargir.3 of interest u/s 234B had been dismissed in limine.

The Revenue therefore seeks rectification of this apparent error.

5. We have considered the submissions of the Id DR in this regard. The
assessee pointed outis anerror apparent on the face of the order of the
Tribunal. Paragraph 54 is therefore.amended. The last words while allowing
ground no.3 of the appeal appearing at the end of paragraph 51 is directed to
be deleted. Consequently paragraph 53 of the order of the Tribunal is
directed to be amended as follows.

“53" |n the result the appeal filed by assessee is dismissed. The MA filed by

Revenue is allowed.

6. The other apparent error sought to be rectified by the assessee in its
M.A. is with regard to the decisionof the Tribunal with regard to ground no.1
of grounds of appeal of the assessee with régard to treatment of business
loss as speculative loss. In the MA it is stated by the assessee that the
Hon'ble Supreme Court in the case of UOI and another vs Azadi Bachao
Andolan and other, 263 ITR 706 has held that CBDT circulars were binding.
It is pointed out that there was a CBDT circular explaining the objective of ihe
provisions of S.73 and since the decision of the Tribunal is contradictory to
the said circular on the facts of the case, the decision requires to be

amended and the loss has to be treated as not a speculative loss.

7. We have considered the submissions of the Id. Counsel for the
assessee in this regard. The mistake sought to be rectified through this MA
can not be said to be a mistake apparent on the face of record. The Tribunal

after due consideration of various aspects has come to the conclusion that
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the decision of the lower authorities on the loss sustained by the asseséee
was correct. It is not possible to reappreciate the findings of the
Tribunal. The circular had been.duly considered by the Tribunal and the
Tribunal had arrieved at its conclusions only thereafter. As to whether the
decision of the Supreme Court in the case of Azadi Bachao Andolan (supra)
will have any effect on the decision of the Tribunal is again a debatable
issue and therefore cannot be considered in an application u/s 254(2). In the
garb of a rectification of application the assessee can not seek a review of
the decision of the Tribunal. Consequently the second mistake sought to be

rectified is dismissed.

8. In the result, MA no.387/Del/03 is allowed while the MA no.4/Del/04 is

dismissed.

(PRADEEP PARIKH) (NV VASUDEVAN)
ACCOUNTANT MEMBER JUDICIAL MEMBER
Dated : 08.10.2004

Copy of the Order forwarded to :

1. M/s. SRJ Securities Ltd., New Delhi
2. ACIT, Circle 7(4), New Delhi

3. CIT

4. CIT(A)

5. DR

By Order

0// | (% Dy. Registrar
G/J
i

Office of the
Income Tax Officer






ANNEXURE - A12

Relevant Extract of Circular No. 204 dated 24" July 1976

Treatment of losses in speculation business- section 73
19.1 section 73 of the Income Tax Act provides that any loss computed in
respect of speculation business carried on by an assessee will not be set
off except against the profits and gains, if any, of another specuiation
business. Further, where any loss, computed in respect of a speculation
business for an assessment year is not wholly set of in the above
manner in the said year, the excess shall be allowed to be carried forward
to the following assessment year, and so no. The amending Act has
 added an Explanation to section 73 to provide that the business of
purchase and sale of shares by companiés which are not investment or
banking companies of companies carrying on business of granting loans
or advances will be treated on the same footing as a speculation
business. Thus, in the case of aforesaid companies, the losses from
share dealing will now be set off only against profits or gains of a
speculation business. Where any such loss for an assessment year is not
wholly set of against profits from a speculation business, the excess will
be carried forward to the following assessment year and set off against

profits, if any from any speculation business.

19.2 The object of this provision is to curb the device sometimes resorted /

to by business houses controlling groups of companies to control. . . - -- o /






o \O%

19.3 this provision will come into force with effect from 01.04.1977 and

will apply in relation to the assessment year 1977-78 and subsequent

year.

(Source — Chaturvedi & Pithisari’'s Income Tax Law fifth edition, pate

3273, Vol 2)
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